
SUPREME COURT OF THE STATE OF NEW YORK
COUNTI OF SUFFOLK
---------------------------------------------------------------)(
In the Matter of

FIREPLACE HISTORY CLUB, and
MARTIN VAN LITH, Chairman

VERIFIED ANSWER WITH
OBJECTIONS IN POINT OF LAW

Respondents.
---------------------------------------------------------------)(

.
the Court to New York State Town Law Section 291 for the complete text.



THE RESPONDENTS HAS NO LEGAL OBLIGATION UNDER TOWN LAW SECTION 291
TO MAINTAIN PRIVATE CEMETERIES



THE CEMETERIESLISTEDINTHE VERIFIEDPETITIONARENOT"PUBLIC"

CEMETERIES

The Respondents respectfully submit that they are cognizant of the sensitive

nature of this proceeding and the respect to be given such matter. The Court stated in

Hunter v. Trustees of Sandy Hill, 6 Hill 407 (1844), "[w]hen these graves shall have

worn away; when they who now weep over them shall have found kindred resting

places for themselves; when nothing shall remain to distinguish this spot from the

common earth around, and it shall be wholly unknown as a grave yard ...". Id.

However, under Town Law Section 291 the Town's legal obligation to remove the grass

and weeds arises if the cemeteries are "public" cemeteries. Respectfully, the cemeteries

listed in the Verified Petition are not "public" cemeteries, but rather are "private"

cemeteries; and, therefore, the Town has no legal obligation to remove the grass and

weeds.

The Rural Cemetery Act, (Laws of 1847, Chapter 133) authorized the

incorporation of rural cemetery associations. (See, Rural Cemetery Act (Lawsof 1847,

annexed hereto as Exhibit A)). Pursuant to the Rural Cemetery Act, a number of

persons, not less than seven, were authorized to form an association for the purpose of

"procuring and holding lands to be used exclusively for a cemetery". Id. The

certificate of association had to be filed in the county clerk's office in order for the

association to be incorporated. {Inthis matter, there is no record of any certificates of

association being filed in the Suffolk County Clerk's Office, (see, Exhibit B, Letter from

Sharon Pullen, Archivist Suffolk County)}. Upon the certificate of association being

duly filed in the county clerk's office, the Laws of 1847 authorized the incorporated



rural cemetery associations to purchase land, not to exceed 200 acres, to be used

"exclusively for a cemetery ... ", and after filing a map in the county clerk's office, the

incorporated association may have conveyed lots or plats on the map. (Exhibit A, Laws

of 1847); (See, In the Matter of the Petition of the Deansville Cemetery Association to

Acquire Title to Lands of Isaac C. Miller and Wife (21 Sickels 569,66 N.Y. 569 (1876)).

It is the sale and purchase of such mapped lands or plots to the public that

renders a cemetery "public". (See, Conn v. Boylan, 224 N.Y.S.2d 823 (Sup. Ct. Suffolk

Cnty. (1962)]; (See, Opns. St. Compo No. 63-456(1963); (See, Exhibit C copies of State

Comptroller's Opinions referred to in this Verified Answer).

Pursuant to Town Law Section 291 title will vest in the town where that

cemetery "possessed a public character". (See, Opns. St. CompoNo. 63-456 (1963));

(See, Opns. St. Compo No.4 738 (1950)). It is the "public character" of the burial

grounds that imposes upon a town the obligation to provide maintenance. (See, Opns.

St. Compo No. 63-456 (1963.)); (See, Opns. St. Compo No. 60-382 (1960)). The

provisions of Town Law Section 291 are not applicable to "private cemeteries". (See,

Opns. St. Compo No. 60-616 (1960)); [Opns. St. Compo No. 59-1121 (1960)).

Where the cemetery is a "private" one, the Town has no obligation to maintain

that cemetery. (See, Opns. St. Compo No. 60-616 (1963)); Opns. St. Compo No. 46-443

(1959)); (See, Opns. St. Compo 1406 (1946)). The New York State Cemeteries

Name/Location Inventory, 1995-1997, as complied by the Association of Municipal

Historians of New York State (Exhibit D; pages 814-835), specifies the cemetery type for



each of the ten cemeteries identified in the Verified Petition, which is summarized

below:

Azel Hawkins Private Graveyard: Type: Family;

Barteau Private Graveyard: Type: Family;

Corwin Private Graveyard: Type: Family

David Hawkins Private Graveyard: Type: Family

King David Hulse: Type: Other; Note: Private Graveyard

Miller Private Graveyard: Type: Family; Note: owned by (1939) George

Miller;

Nathaniel Hawkins: Type: Family; Note: Private Graveyard;

*Rose Private Graveyard: Type: Family;

Samuel Carman & Nathaniel Miller (identified as Carman Family

Cemetery on

GIS information): Type: Family; Note: Private Graveyards; and

So. Haven Presbyterian Church & Cern.: Type: Religious.

Additionally, based on the list of cemeteries provided by Petitioner, Martin Van

Lith, the Town Division of Planning was able to identify the Suffolk County Tax Map

Parcel Numbers and ownership. (See, Mfidavit of Kim Kramer-Romero, Planning Aide).

*The Town of Brookhaven is the owner of the parcel identified by SCTM Number for the

Rose Family Cemetery. The remaining cemeteries are "private" and not owned by the

Town of Brookhaven.

Pursuant to the Laws of 1847, the incorporated cemetery association after

paying for the purchase of lands and debts was reqUired to allocate the proceeds of



future sales to be applied to preserving the cemetery. (Laws of 1847). If the

incorporated association for a public cemetery was subsequently dissolved and there

are no funds or endowment, then the cemetery could be considered abandoned. where

then the town would be responsible for the maintenance. (See. Opns. St. Compo No.

4738 (1950)). However. this obligation does not arise if the cemeteries are neglected

"private" ones.

Although the Petitioners state that the above cemeteries. private burial grounds,

are neglected, the provisions of Town Law Section 291 do not apply to the above

identified "private" cemeteries. [See, Op. St. Compo No. 59-1121 (1960]); [See. Op St.

Compo No. 65-917 (1966)].

AS AND FOR A SECOND OBJECTION IN POINT OF LAW

PETITIONERS DO NOT HAVESTANDINGTO MAINTAINTHIS PROCEEDING

The Petitioners do not have standing to maintain this proceeding. In order to

satisfy the requisite for standing Petitioners must show that they have or will "suffer an

injUry" and that their interest is "within the zone of interest to be protected by the law

at issue". (see Coastal Oil New York. Inc. v. Newton. 231 A.D.2d 55. 660 N.Y.S.2d 428

(1st Dept. 1997) citing Stanton Corp. V. Department of Labor. 166 A.D.2d 331.333.561

N.Y.S.2d. 6 (1990)). Petitioners failed to satisfy this requirement. The "zone of interest"

to be protected under Town Law Section 291 are "public" cemeteries; however,

Petitioners' "interest" is that of "private" cemeteries. which are not within the "zone of

interest of the law at issue." (See. Coast Oil New York. supra.).

WHEREFORE. it is respectfully requested that this Court deny the relief sought



ROBERT QUINLAN
BROOKHAYEN TOWN ATTORNEY
Attorne r Responden

Barbara M. Wiplus
Senior Assistant To Attorney
Town of Brookhaven Law Department
One Independence Hill
Farmingville, NY 11738
631 (451-6500

TO: Regina Seltzer, Esq.
Attorneys for Petitioners
30 Brewster Lane
Bellport, NY 11713
(631)286-8849



stated upon my own knowledge are documents and writings furnished to me by

officers, employees and agents of the defendant.

Affirmed: Farmingville, New York
January 13, 2010

U
Barbara M. Wlplush
Senior Assistant To
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ing fum! 10 liqlliclate and pa~- the s:Ilitll;t(lte lo;.n; lInd to tto
olher object Or pQrpose lv))ateyer. ' . . ..

~ 6. 'l'be l(!gi~lat'lrc may at \l~r time lIcreafter, alter, mo- ~lclot Ill.-
e!ify or repl'ill 'hi~ act. . ' pail.

~ 'l. Th~ net sn •.d ti'olce elFtct immediately on the passa~ .
thereof. '.,

A't!f ACT to allt!Hi~i~,fh, inhabit"iJnt~ of Fishkill, to rat8e
mMlty by ta%l to 'Pay t;'f,PC7lIes oj 'fl!pairs dimE 10 f'OadUn4
O,UK" 'in said town; . I •

Pa~d Aflril 2 ..1, 18-i7, C( thrce-:flrlhll beihg presenl.,; ...
. Tlu People of tTU!Stllte oj New-York, rcpTurm.d in Se-- '

fJlJte a71cl.RsSfJ,~blll, do tllUct a"i]OllolD'; ,.' . .' " " ... ,
\1. ~e inhabilanl$ of tbe town of Fisbkill; ill tlle CoUn~M'~:,=

ty (It Dutcbf:ss, are hereby aQlhoru:efl by a' Yote at their :m- •••
nual to\yn meeting, to raise by tax on s:aid town, the 8um or
two thoulland dolhtrs, for the purpose of pa)'ing the debt. .
alrllldy incurttd by the commi~,oners of higb1l'i\Ys, ailll,
which h:l$ been al)p1i~d to the repair and bl8\ntenllncc of
roads 81111 bril-tgel; in ~"id town, to be levied Ind collected in.
addition to, Bnrt in the s:tme manner, as other tues are D~,!
authorized b)" law, to b~ lel·ice! :uu! (;olJecttd. ,

~~. This act stlalllakc effect immediately.. . .

CIIAP. 133.·
AN ACT au/liori:iJlg, the incorporation of, nmu temettry ..•.. i

• . ·lIJ,o~tiOlJl •• ) ' ;'" '.,:,f·" 'l-

. ' ..•. Passed ApriU7, 18<7.'
..TAl People Of tM. 81Gle ~fp,.·Ytlrk, rtpr~,nt~4i~ si-':

nalc and .Ilf'embly, da enad liS folltnl1l: '.'"
~ 1.' An.y number 'Ofpersons retiding in tbig .tal~, not less ~JSl!OIlI

tb:m Bliven, wbo shall desire to form an association for the bo~ M'
pnrposo of proeuriflg an.d holding 1:1ndsto ~ USl'd exelQKi~e- llN

11 for a cemetery, or place fl)r the bUrl<lt of Ihe detd, roay··: \. '
meet at SIleo til:De am: platt :IS they or " m;jority or thetli "
luay'agree, and Ilppoint a ch:lirman an.d :!ecrctllt)" by the \'ote ... " "
of a ml1jori1)· or tIle P(,fSO~:s present at tbe meeting; and:
proceed to forlli .:In ~ssoeil\ti.on" b1ltctermi~jng ODa corpci.-: : "I~~

rate name, b,)''''hlCb tb!:lI$$ocltlhon shall be cllllcc1 and known;.' '." ' ..;'
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~iX.~~f:~~f:::~ i26. . LAWS OF NEW· YORK, .' !1! "1'
·~;..:~li ; :. '....:,: by determining on the numbllJ' of tl'Uatees to manage the . .
.;:~4.::.. U'.·;·:~:;.· Concerns 'of the association, which number shall not be leall ,
.~~. t.'''~'''''.. than six, nOr more than twel're 1 ftnd tbC:l'eu(lon ma)' proceed~~¥.\':1'~."-:,~ to elect by ballot, thllllumber of ttllstees so tlelcrmined Ollt

_.. . anti the chairman and sfcrclnry Ehllll immetli:ll~ly after 5ueb.
:t{::£:' ; ,::i ;.:~ 4lleetion, t1i1'ill~ the trustees b110t, into three c1assu; those
:~t >:' i .:~~: in the first c1nss to hold tbeir office one "elll', those in tbe st-'.lii.'·"'t' c1i1rr':: cond ela~s two ye41rs, anll th~se in the tbird C?lllSSlbrte years •

. /~. ~'·~~'~':!~'~~'~I~,:,~.i,}.·..,':,~ :::::'1~':":';':;".:,~..; ~;s~:~:t~~1~::~i8~a~i:~l~:::in~~~rbc;:~::~~~~:~if~b:'Y~::~
::". :.~.. • ••.., n~ JlJg shall also c10termint on ,~bat dl\Y In etteh 3'QDr, the future

'.".Hj- '-, ,"., '.'. -annual ~Iections of Ir'llstets-sh'lll1 be-heM; - -----
~?<..ArC (,\:~i:::;J fertl/;elllo.orl ~ 2. 'fhe chairman and secretl\rj of lbe meeting, ~h1Jt
~~;:..:. 3~i~'r.·. /I~c..'r,~l V-MpOt;I

17 within three (bys ll{\er sueh meetin~, ml\h a wratten certiS-
~~~;: I' 'i'j~~tl i eatt!, and si~Tl their names thereto, and :lcknawledgc the Arne

..... ' l"~I\": ...~.l~J before an offi~er authorized to· take tbe lJroof and acJcno,,.,",
~?-:":'W!&;i:;j;~:';?l edgment of conTenn«s in the cl1unl)"where such meeting

.~::;:. '/1!1.: .• ~1 sh:ill have bGen heht;- which l'erti6c~te shaH state the names

. :1~~1;;-;-:~I-.t·.~! ·:"'i o(-thc associ lites wbo-llltel1lJCll-suclt-meeting; the c:orpo~te
,.'!'o!J' , .:~ ,i" ri ,,-;., name of the Association: deti!rmined upon by the majority of:'i.~;~;',~;/it:1 the persons "'ho met, the number of trusteu fixed OD, to
,. .~:ry :~:.: >.....: mAI'U\ge tbe concerns of the lISSociatioDi the names of the

' ...lJ....• · .':: I. .f tl'1lste!s chosen at tbe meeting, aDd tbeir r.18ssificttiofl, aDd.t~\:i"~l....~.~.~ tbe dRy bed on for the annulll dectlon' of trustees; which

:
.t....:.:t~·.·,I:.·l.·, 't•..:r ":' , c~ttificate it shall he the dut.y of the chairman and secretary
•. rl', ~." ..:.~'I of seich meeting, to alU5e to be reeordtd in the clerk's offit;e
~:,~,,~':•.! -~ .~~.~ I oC the COllllty in \\'bieh the meeting ",as held •. in a bock ~o
1-:11(:i.;.: '''j ~-~ \ be lIppropriated to the recording of certificates of illcorpora-
I ..::';'j ~ \~ tion, . . .

'1,';::7 :;l:~~),=.( ,\3. Upon such ~~~trt lluly a.c~!!!l\\'le,lged 85 aforesaid
;l-':;fi,~1 ~ beUl( recorded, the asso-clirton mentioned thtrein, shall be.
,1'·i;..~,,:J ' de~med legally irl.eorpnn.ted, Rnd shall hM'e lint) possess the

~-:. :~.t'I·· r·~;), 1 general nowers and privil~g~, and be ~ubtl!etto the liabili-~~~ lli~G.;'~'~li::~ tiell andl~fst,ictions conlnined in the tbird"title 01 the ~:j' h-s:: .•.. ~-e"'1 1 • ( " ,." hit h Re' 1 S
~. J):..~'.':.; .I:,.;,~.~.:;~:,~:'",~!,~".~.;' tel!nt c l~pter of part first 0 t e 'flBeC tlltutes.bert,...• ,....,! ';'\"'j affairs and 1'l'Operly of luch :lSl:o!;i:J.tionl:, $blU b~ IDanllgell

.
~;'...-.~.'.~,':,:.~...~.~.:,~:.<,,;,'i' ,J".;,.!,;~::::./.:'.•: ~~~~:r~r~s~~:~J::~~~~laa~ic~~~le;i~:~~Zd~~:;]O:fsJ~~~.

'.~~ . 'point a <!~cretary ;IntI ;l trel\SIli'er, \vho t:ll••11hold tl1eir places
,.'~' .~~ (. , during the ItltllSure o( the hOlml of trU$tCl'!s; and the: Im!-
~:::·:;~lf.'.:; tees ~Iar require lbe treasurer to give security tor the faith-·
~'~~:."'''''~~~'~'~:'~'~..'~_~.,.'.::fll~ . Cut perrormanCQ or the duties of hisnftjce. .~~,~. J""'I.m~" ~4, .A.ny&!Socilllion incorpQrnt~ under. this a!=t, mal' tl)ker.=•• /'orb)' r>urchase'or ~Ien!e, antI hold, within the county in whil:hi;ZX : tlie cer,tilieato of their incorpllr"lion is re~ordcd, not exeeed';

ing t~o hnndred :tcrell of l:ll'ld; to be held and occupied fX~,
.1 c::lU$!Telr (or a cClllE:tery for the burial or tbe tlenet. Such'

land 9r. such part. tbertof, as !nay {rom time to time bere-
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quired for thllt pu:-pose, shnll be sut't'e}'ed and ~ub·dh'jlled
into lots or plals of such size liS the trustees m:l}' direct, with
such ,m:nuell, pallu=, alleys and 'WRlks as the trustees deem" ,"
propf.'r; flhd a m~p or maps of S1Jch sun'eys shall be filed in ,
the clol'k'lI oaice of the county in whicb the tl!)U shAll be sit·"
Qihal. AntI arter'filing such map, tbc trustns may sell and,
con\'ltY tbe Jots Of plats designRted on such map, upon such '
terms RS ~b~1Jbe agrrecl, and subject to sueb condilions and'
Nstrictions,-to be illsertetl in-or-anneXitl totlle conTC!jances,'
as the Iruiteell shall prescribe. 'r~eon"eyllDccs to be elI::e-
cuted under th~ common ,~al ot the Ilssociation, Rnd aig;ned,
by the president, or "ite-presi(lGnt, anfl 'he tre=lsurer of the
)ssociahon. Any fttSocilltion incorporatet! under this act,
may hold p~rsonRI property to an amount not f:xeeeding five
thousanct dollars, besidu wW ,IDlly arise (rom the 53le ~t' ,

lo~ ;;r_~:~';.nn~afelectj(ln(or tr~&teeS;t~ sdpplythe pl:ace= of ~-
of tltose who" tenD of office expires, shell be holden on tbE \
day mentioned iE, the:tertifiCll~t;,9.r i,~~~rp~r:l.!~~l),.and at s~(lh' )
hOlll' and p'ace U'lbe'trnstce,s ehllll ductt; at \"IlIch e]cchorf
shall be c.bosen such number (If truste", as will supply tb"e
.places of those whose term expir!S. The frUstees cbosen nt
aDy election subsequent to the first, shall hold their places for
three )'tars, and until others shall be ebosen to,succ~£d 'hem.
The .:Teclitm shall be by ballot, and t\"ery perllOn of fun aget
who Shllll be proprietor or a lot or plat in the <:emelery of
tbe association, containin:; not less lhnn four hundrrd square
feet of Ian"', or if there be more than one propric:tor of aDJ'
such lot or rTat, tbl!n such ~)1Jeof the proprIetors as'the IDa·
jority of JOInt-proprietors shall cll!signate to represent such
)~t or ptll.t, mllY either in ptrson Of or prl)xy, Sivc ODI t'ote
for each plllt or'lot, of the dimenSIOQS a(or~id; and the
persons rreninv; a 'X1ajority(If aUlbe votes given at sll.ch
election, ~baJl be trU!leml to Iluceted thofC who~e" terlll of
office expires. But in all electicmll after the first, the tru~

'~ tees sbaU be chosen fr(J~ among the prorrietors or lot. or
;'tts. Aild lbe tM1slees'eball hue poU"~rto fill any vacancy
In their Ilulnbli'r, occurring during the period for wbich they
holel their olnce. 'Public Dotict ot tbe annual elections
sball be lrl"ell in such manner <lS the by-laws of the corpo-,
;ration ~ban pre~cribe. . " I

~6, The trusl~es ~t ellch Rnnual election, Ilb~tl mlll!:C1r~ 'l'nllloee 10, '
ports to tbe Jot prorriet(lr8 of their doings, an.l or the mu- ..'fPe"·
agement and condition of 1be property and concerns or the .
association, If Ibe amiuill election ISb~ll not be hid on the
dAy fixed in the cl!rtificatq of incorpotiltion, tbe tr~str'ell shall
have power to appoint ~Tloth~r day,llot mare than si::l:ly Ita)'s
thereafter) and shalJ gife public n~tiee of the ti~e and place,
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at which time the ~lec\ioll "lay be lletd with like 4-ffect :ul if
11o)c1enon the day fiud all in the cCftlliea\tt. The ome~ of
the trustc~ choseD lit flncll tiRle" to Clxpjr~at the ~me lime

~ ~s if tbe} h:'111 b¢en cho~n fit lhe day fixed by the c:erti6atc
. of incorporatiou.

Lc.I•. ..-l "% ~ 7, AI110u or plll($ ~r grQilnd Itcsill,"nalcd on the m:tp5~~'::i::.fiI~d C\$ :\(orll..caid, llnd numbcr~"ns scfmralc: loa by lne incor- •
poralio", Shllll be hulMsibleJ bllt n~aybe heM :l1'lct oWDCtl in'
undh·jcled sham. Onc·}r.1If Ilt I¢ast of lhe proceeds of. aU
sllles of 10\s or 1'1nts 511•.11 bc tirst :Jllproprilllt'd to thc p,ay"
Ihtnt of the purl:bl\~e monc)' of the hmels tlcquired lJy Ibt as--
~Odllli(\n, un1i1 tI,e "'link purehuc money shall be paid, and
the re$ldue tbeMC to prr:cc:r\"ing,impro\"ihg :md ~nbcllish~
ing the s:\id-ecml>tery W'(lu\l(ls ali,1 lh 1l.\"~nUI:S, or t'Q;J.ds lead-
ing'thtl'l:\o, anll to dcfr"Jing the in(\id~tal e.~pen~s of the'

" .:- ( c('melery establishment. And after the pa)'melltoC the pur-
~.< chAse rnon(!y Mll the debts contraetcd tb~refor, and [or sur-

f \'eying llnd bJill1t out. tbe Jand, the proCeeels of _~~lfuture
_~lts l!lhal}b~ applied to 1heirnpro~ent, elJlbtli'fsliment and

l)rC'l~rVllhon of 8ueb cetDef~rYt and for inciden.tal e"penes
and to no other putpose or "I)jtct~ , ,

rtllllq.' ~ 8. AD1,person who shlllll wiltully cltstroy, mutilate. de-
faee, iDjure or remo"'e any tomb, mOllumtnl, gr:ln stone,
building or otber Struc1 ur", l,laloetl in noy C:t'meh~r)- of, aD)·
as!ociBtiOh incorpont~ \UH/t'r titis Bct, or any fence, fining
or otber work ror the Jlroteclioll or ornntn1!nt thercof, or of
~Uly tomb, monument, 01'~\·cstOl'lC, or other struclures aro,,..
~~d, or of nn)' pInt (lr Jot w,itbhl such ceM<llcr)', orl5hP.ll
wlltun)· destroy, cut, brc~l: or Injure an)" tree-, :'lhrub or ?,1e.ntJ
witbin thl! limits of such crmete'1", shall be d~emtd gmlty of
a b1iS(leM(!anof j and S\lc11offender tlhllll also be liable in aD
action of trespass; to be brougbt in all soth ~ases in the name, .

• (It tlueh ItlSociation, to p:1), all StIch ~lamagesas sh.Uhan

(
hllen otcasionell by ht& unl~wrutact ~r :le~ SlIcb lDOlity
\\·h.en reconred J11llJ1 be npplicd by the trustees' to the repa- .
ration. or restoration of tbe prope:ty so .tllStf'(\1ed or injul'Ied.

r-n\ Ill' ~ 9•. AD,! association incorp0r21ed pU\1lWInt \0 this act, mi.;)·
~:r ~- take: !lud bold an,. property, relll or per.OJJ~I,~uealbed or
~lf CIlICICC'" given upon trult, to apply the income" thereof under the di-

. rc:c:tion (If the trll'lees of such OlssociatioD;'for the improv~
JDent or emb~llishment of such cemetery, or t.he erechOR or
preser~ti.on or eny buih1ings, structures, fen~1!$or nUes,
ereetell or tn be erected UpOI'l tbe lands of s\u:h cemetery u-
soc:intioht or upon the lots or plals of IIny or the proprlelQrs ;
ot for the repair, I'r4!seM'8tion, erection or renewal of any
tomb, !tlOnumC'bt, grave Itone, f~nce, Mliling, Or other ere~
tion, in or around l\ul etmetery Jot, or plat; or for plantin~
and cutti\"ating tree!, I!lbrabs, flowers or l')ant~, in or around
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Sharon A. PuUen
ArctxVist
Offiee of the County Clerk
Historic Documerl1s Ubrary
310 CenterDriv.
Riverhead, NY 11901

Phone: 831-852-200 exIn.700
Fax: 631-852-2004

Fax
Phone: Pages: ..L,includingthis cover

Re: Cemetery Associations

Dear Barbara,
I searched both the electronic and text indexes of Corporations and found no record of

any of the cemeteries on the list you sent to me, Other cemetery associations from the same
era are indexed. .

It appears that the cemeteries on your list ,.yere not recorded as cemetery associations
in the Office of the County Clerk.

S;IY, /7//
~ftUf#lI;(~~'

Sharon A. Pullen, C.A.
Archivist '
Office of the County Clerk
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Opinion ~o, ' ..

TO'IN LAW; ~2911 ,Town,Law. ~291does not'\'est, titlel! 0 bur1,81gtound •...l'.',;.~
in the' town whare ,there i,no evidence that .th~',b1.:1r1 ~ ground In", "'.' .'.
question ever posse_~$~d a _p_u~.l~"ccha~~.~~~:r .~. ~~~ u .~ o~Y_.fo~._.r J .. " '
the intarrnant--:-cff- fout mamJ5ere of. ttie larne family all of Wl'iom died ,~"
prior to 18BO." . ' ' ", . , ,".'"''

§,tatement gfPect, ' ~.

Wit~~n ~ _.c~~in town, ther~ 11 a ene-half- acre J?lot, of grouncL ' ,
cont21n1~g ~~ut' dead bo<Uee, ell ,members' of the sam~ family B~ . ' .' ,! .•.

'all of whom were inter:r:ed prior to 1880'. .. ' " ,.

Has t1 tle'to the plot in questi'on vested in the own by virtu,
'of Town Law, §,2919

St!terneQt of L'aw

Town' Law. §~l prQvide5 in paz-t' ae follows: !". ";'

"The title 'to.very lot or pi.cleof land which s- all have" .
been u•• a by the inhabi tBntB of .ny town in "thi. state a'.' '
a, cemetery or· burial ground" .~pr; t~. :'spa,<;eof fe,teen y.~r.,,',
shall be' <:leem~Q to be vested In such to'Wh. end 8 '.11 be, ~', ""
eubjec't. in the, 8ame mann,%' •• oUil%' corpora t. "pro perty of \" f \

. towns, to the government end direction of, town. bard. **. *It, •.
: .' • :.' , _I ' • • • 1 , ' ~ . i ' I.. ; . :

!hie Oepa%'~ent baa expressed the view tha;t the bove statute"
does not veet title in. 0% p'emit I town to assume: the maintenanc- ...

. of a" tamily.bur~al ground, (l~ Op. StateCompt.205. 1 .e9; ).~;'QP~:'~' .
Stet.Compt. 477. 1960; 6 'Op~State Compt. 248.) '. ..... ;"..

" t"::

, . In ~c?~v •••90Ylal\! Miac. ,,24 _,.;224 oN. Y.S,. ,823.'),962~: ,:'
the Cour • ~sCe8tabt:1.$1iia' that the 'burial ground' t ere in ! .,.. "'''',,questIon we~e pUbl£G in the sena. that.lots were held out for sale
to the public as. early as 1857. ~efo:r. holdino that. tle to the "
bUrial ground'ivested in' the town~,The clear 1nfere'nd from th'.,,: ,":'

'rationale of the Conn c~se it that. Town Law. §2~1 yes s t.itle, in '. j ,.'

the town only ,to cemeteries which have 8,publ1c chars oter. ,.-lthou;h' ,,,' .
the owners~i'p~he%'ecfm1;ht remain in private indlvi,4 ala or ; 11 , .' ,~,association. .,



'.

-
;'.' .. "

Town Law, ~291 does not veat t1tle to b~ial Qr unds 'inthe
town whereth~re is no evidence that the burial Qrou d in qU~8tion
ever possessed. a public Cha1'2ctel'and. was used only 01' t.he inter- ;',,'ment of fou~ members of the same fam11y all 'of' whom led 'prior .to
1880... ,_.~--t---t-- '~.' -----: .. __ " "'_~I ~_ "" ',1.'._. __
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()••nHoNB f)' YIIJll S·rII''il·(lcIVL'I'IOI.l,h 2.j!)

:, :~~~l'uClt &eli"el)' fu'i[C~oaiug •. t.h~ tD~~ ~~y i~t,.~re ·f~~clt.· ....
<~·.il'fet"y (2'OP:'S~te~~l;~; ~,8•.1!") ..Ofttlte _~e~ba~d •. ;,

if 'thu~tiOl1.JaI8··1"'~9h~l"ed p~~a ••• tAlJ.ai.w,.and IIl88!IIlUpt::
u..tthfll'eis~llled.,rrQ.iI or eiiilil\fDl~L for Oun.an: of, tlf~ t:C.IIIe:".

..~r)·.Jrl! beliel'e}Ju.lt it ~y ,pro~rll'.~ l'e8.rd~ ..~. aQ Iibll~iloDed .
!lp.illetery for the ~are 01. w)ueh the tuU',.-:rnay pro-..iJeundtr·TuwR ;...
'Aw.loZ91 .. · ... '. -'. .... . . ..

In a ait.atiOs:awlere,-a town may Ja.wf,d'y pro\'ldll ,car~Jora)1
abundoOed eeJiietay. udder Section ~l, jt 1IlRy.peild not t;o,neeoo
~1tJ()in any oMe year fOl: the l'elOO.&lnf g.... anti "'410~ fJ1lI.~l
8\lt'.ll cemetery (_utAftlJat in NtlHSHtI ••• e1 WCebCMte.r CQuuUes t-'.

. ilJtlo,mt Dial' bo ."ooedctl). Bu~J. amllnnt .tlll-Y lj(l 1',.iIw.d by '.111,

'l'ho o1Be8ril u'a' ftmploy'ooJ .• ~~eeut.¢a'tIut'· 'ljOOerlaldng.
iBc de::-(1)i.o ~epU.ty~nt7.:treuuror i.(~) ·.t1J~a)putTu1,iilltY
elt'rk. :3) three cluployeom tJl.oculud.)' e~e'rk·.otll!'8; and (4) Ih.e .
-4!k:rkof aJuro«&te'. eour.t. ..

....;" : ~'

S'l;"H"'r cWLAW ~, .
-" -". ...•... .! .. " :--

.. \Vbilo J11e ,wde kinp .we1'8·lIll.iIo~btedlY • &ai,.ble -iI8Ure
Ilf i.fotoetioll lor-the c ,"Ii Lt'wQl'er; (jO\Utt" ~eI"kaJld 'lJ~iealit
(HI'4! C'''lIIty haw, § HI; lrJ'ngate '8 Court. 4et. § {)j amd B.'", •.
Y. ItYUN, )90U•.•',.\j'I). nil'. ,6't N. Y. S. 317), thu oollnf.y .lurivClS
110 beneJit UJCreC~'UKI,

,.COJitJ,,v81

I'n 011' npUlICl11 , l.hcl'efore, 11m' CX}JClI h.\'(11 yed ill 1"1'lmll; nit
UICflr. 11Il.lodllkin'lB :UIRUt a '~lIIllly .•lIl&rjte I'll!!" i1l'OvUm8 4)f Lha
,lrCIIP..'••. eo.llty :tAl'" (cf. (].,.uly J';lW "f J' . 493). ItBylll(llll
uf lb.: C'oXfJCIlSO W{luld be, jn etrect., a 1I8C 01 ~ll1lit \f1~CJ}'B,I18t for
a IIOUllt\f purpclillf'~, but for lbe 8oh. bftl6flt nl the ., 'Is to 1\'holR
t'lD lIJldW'lakings run (SCtl 6 Op. Btltte CoUlpt~ 168,1950 ,

&lltemhcll' 11,' 1950.

1'hi.sopilioO repJOCnts till: ~icwsof~ 0fIite of
die~ ~Iler. k li~ it u.'Dradenlcl·
The opilioa IJIaY00 longer repJaClIIlhQw yicws if,
mwns ethertbinp.lhcrebliYc been SlimcqlllClIlI .
colll1 CAgeS••. sa.tuIDry amendmcms that bear on the
mues diJ4:1159C.fin tJJe opinion.

Opinion No. 4138
1'UWIfJ~w. Bun_N 1.1. . I' •

])J_"a re CUltJlorft.rDf tow••.• pwYo. '.1'8 fft ll8rf.atn,aeUter ••.
_,ter t:"iW _tlCll.

Cl)neei'llil1~ two old familY lIurial vIots, y~ti atate that ~Le farroa
ua W'bK~ tlley are located are no\v i1Wlled by! persc.J18 ~ot Intereated
ill the oltl fllU,ilies aud tllat the plots l\'ere'll"t mentioned in the
elredlf c;ollvcJiJlg the flll'ID8. ]11 ~Ul' Ilflioiou SU~]ll"O"'l remain priY8te

. _ill n,111rl: Hnd, tbr.refom, azo not Mut:ll IUI 1;flft town loay lRWflilLy .
l'ltl'O ''fll1o lllltW..l·'l'tIWlI [JIl''-, § zn (2 0 ••. 'S~ Coo.pi. 353,'1946 ;
A'I! "1",,,lliuc$ v. ,S'latc, ]!H2. 126'J'cl1l1. 1, t~9 S. W. ]058, hlllding
t,lJat wlml'c lanel JUlB 'w.e.u apprUtll'iatesl for use as It priv.~o eero~~ry.
title thereto eannot lilereafkr lI.. tra'lSfer.~ in any manuel' so

~8& 1.1)affer.L the l'jg.ht ineicleut to the :priute:eem.efery). . . .
. . "You mflke reference .to the portion of 'fO;Wll TAllY; § 2!)1, .~hicll
,Irol·ides in 8u~t.ll,lII:e tJla.t title to lUlltla ,,,-.itlll ahaU ha\·e been used
bv Ultl jnhabitan.t;. of BlIY tAlWJl 11$a. celuelery or burial pIll"} for
1~ YCKl"IlsJlali llc ,1ccriu'Il\l) he vcm.c<l ill the: town. It is our I1C1i~
l/aul. tllia pr.oviHion l'ulutm. lo jlllblic raatlJp,r t1lan privllW lJurial
I{l'fmnils Hid, tborcforc, tJiat it tlIle6 Dot "Pilly 1.0 tJiese 4,wo Clld
fILI1liIy bllnal )Jwtll. .

With reganl en Ule "8111811ccriletel:y" jvu indiCate tllat ~twas
OUlleoWlled bi a tlemetery aBIIOfliation b1lt that it _lMlen .b •.•4~ned.y"" do not. stat«: \Vhetllllr or not t1l0 a.'lIloeiltl;tOlI stm exisl'J. 1t is
our (ll.iniulJ thu1- ir UIIl ••••••.Ir.i.,titlll l"CWuiu.li il' U~ll'lt,' nUu



'1-·,
. eot-Of L.~:,~~mm~w'1l7~l) ~i;a~~i ~~~jsl!q,

in avo II:'Crtire ClOI1Ip8ny dUill-e d~lIifr &ny~.~. dl':bj-t,
~ lXlIIUnu '" T.hUs. bY st-toIe. these pcxut,JDftS 1IIe_~IR'U,adJllllb e.
:L A diJaenr: ' lItioD. present~ bowev", with t:eS()eCl.tut~ ~.ct

dliet eniipeu tel lin~Coml1liiAoncr. " .-: . i .---: . ,'~,
First, while . ..• s' lot.~~ oIices are Dlide I.Ly,~ d

the lire depar CJl the lire dlsh.ct; TowmLa~ U7~1I~) ~es
dllli tbe. bOatd of tXIIiuaissionea shaD CXllIISM1er ~h ~u•• ma~

. fallal aniaalion as ~. wbethe£, ~ per~ DOJD1oee
should be appoi • are...., .
of &reckief~ would find lJ 'sitting as'. J1ICIll~ oi:theboard wl'~
would act o~ his nominabTIlis is conton; to'tIIe rule ••••t a ~Dlic
bod}' J1l81 nOt lq)piJiot.olle own JUeft1lers to apo$itio~oyer ~b ... '
jt It. a pKVU of ~PPOKlb8ent IIlftrtJ Y. HIIWIdAs, ?61 NY 193, 184
NE 817 (1933); Wool ". 1i f WlljteJuJl. 120 ~{ 124" 1-CR NYS " .
789 (l923),.·afid 206-AD 186. 1 NYS 959; 7- Op St Coapt 83
(19Sl). '. .", '.

Sec:oaclTowJl Law 1176(11) ~ta; -bat !he file ~ssioner:s l1I8}"
adoPt RguJ.tionsand en£Ol'CC clisdpl Wlth ~~. to meJD~. or·
anlirc'OOJnpanies aDd.Gte dq~t:ments. • us. if a ~re 1;Pm~JSSM?D"." ,
,~re appointed lire dllee, questtons of lali ioc:II/S '" chief maght .
conceivably aJIIIe hem ¥ hoard of ,~ ~ .rs. of ,,,bich he' ~
a. member:: to be determllled. Sma Jt IS eY} t that one office 1$

suoordina~' to aad inconsistent with the ~e ~e odia:a are }n-
cornpatiWe and mily__~ot be held by the same '(Pro ex ru
RJ'"1l Y. Gft!J!M. 58 NY 295 (1874); 1'90 11. Inri ••, I, M 492, 2 NY'S
2d 686 (1938); 11 Op St Cotupt 63 (I9S5); 5 qp t Campt 463
0.949). . .'

eo_elusion: A fire ~lec may not serve ~ J,oth
and clUef ria yolunteel' iite company at the same «me.

May '13, 1960. .

opINION 60-381 .
CcsaetaieI Towil~I"-A ..n inI, JlOt PJelPCIlJ
~ Hr. pUr_ ceaeIeq••• 'CCOIIIeJilILie ~ c1IaIIps JCIII,1au.
f•••• Malea. ceodiUool therein (Town LIZ'.). .

Stale:lMat of Fact; Th~ exists in • ~wO.an ~dcemelt:l')' whifh
has been unaliended £or 15 years. but "~IS ~ used as a burial
~. ,ihae is ~ideote daal the said c~~ liad b~ •••d
probably stiD is, under the control of ODe NOl"follc ,Highland cemeterr
IJl~. alt.Qu~ the.~ce of the Secret:aty· OfStat.e 'hasDO m:oriI
of such inCo.rpOl;"tPd aswCl8Uon. .. • ' •• '.

Two indiyidtials, known 81 tnJitees of ~ said QIOCIatlOlt. uem·

'~J~. and"these ~~\rid~-Lave ooiitd ~ ~~"rundi; uOWi~
'lhhum of.$17S. ..- . ..~. "', . , . ....

-".I~CitdaY·~ What·is the"-,*iJs or,-an'OId:~(,~iR a:'~ t"'ad~'
been Uli8lb:Dded for 15·ytars, and is '1tiI1used_ ~ tlurjal ~~. ':.
.s~~ l.a\y::TOWJi Law.: 1291 ~vicb.'jp,':t-r:t"th•. titletoa

Io~biiriece of land wlaid\ shan have ~USed by th:inha~ of •••y-
(Own-as a_<:eDleteJy OJ'bu.dalground ~tlle 51'_- 1~,eus"I.
dee_ vested in such IoWn, lmd slaaU be suojec:t in tlte same maaner

. as otba: ca-porate . 'l),fl towns, 10 Ibegovernmeot and diMctioll
, IOM1 board maj8dopt IqUl"" IIX the

proper que of my sudiiiemetay ur~ pou ... .... •
Ihe burial of ,1M D1' tMum. . . ,- , j
.' 'illS section alsodi~ that the IO-mt boant must pl'O\.ide for. re- .

mow! of gn.1U1d~s at least. twice in ..m J'CIt from any ~
01' burial, Bl'O~mdi'by wboEsoever owned, ill that town w_ sUch
a>ntrol ;5 not vested by ·odaer pJ'C?"isioD5 of law in the town or in .
trustees or other corporate. body., " ....• "

In two pevious •. i!~ ~ Depa~ent h. slated tNiTown LaW
.,291 "plies to public.l'4therthan J»riv.at.eburial Brounds!.and does.not
80th ••.•• 'a 10\\'11'to ~ume che·burde~ 1$ care 80d maJn!enatKe, of a
"neglected-pOvale ~IY odJlJlia1 plot, (6 Op St Cmal't 248 (1950).

Because there lib1l re.naain certain individUals loown as -trKsleesli of
anltU~ ce.-,etety association•.as well ~ active funds q&Uch associa-
~ we must assuOIlfthat such ,associatiOn was and uodoobtedIy $Jill:~·:m~~re.d~~=e~1t=~li:~C"~:~l~~~~uio~m:':$~
that .hue is, in fact, a cemetel)' associ_lion, it ~ould. follow th,at the
subjeCt temetel1 is • -neglected private cemeteJy" to which Town wv
129) ha no applkation. " .

We im·';teyout aueation to the prcw~ons of ~~h;p Corpora- .
tims law §79-a,which aullwrhes conveyance 111a cemetery oo~·
Don to a town of its ~ lands. Again, whether said' NoIfoJk
Highland Ceme~ lucorporated is a cePJeter}r corporation establislml
bysonae sp~ act is a question oUael. we cannot detellnine. .

CoaclusioD: The status of the l:em~y must depend ~on it5 naliJJe
~ ,. priyate or: public' cemetery.95 delermined from. available rerioWs•
. July I, 1960." , ,

This opioioa represcats 1be views oftlie Office of
the State Comptroller at tbe (iDle k waS rendered.
TIle opiniQa lIIIay 00 longer repretenl 60se \'~'S if,
lImOflJolhcrthi!tgs, there have been ~ .
Co••rt c8.SC:$••. ~ IlliCiadmcnts If.lat 1lclll' 08 the
issucsdlscu_ in the opiniua. "

".



-'"

,OnHIOJt8;O", ';I',(U51ATJl :Q)).Iv.nio~··' -c ," ' 471' '- .~ ..;... ~. -. ":.'-

,orU~IQN~il"l "','• ' lJe.~~, "ate ~""'I~Y'~,' inaidicab~.~ ~.;~
(sa; Anneau. M~.~ Law. Vel 1. ~4l1~aiUlcases~t-

• OOWfNea',.lS genr:r.an~.rue1e0s~~ an4 Is~PIJl~:
by t, .•of a.~ '~s. ordinaiialS; .ma 4wclinanr:es omiuefl Of·· •.• ·
CIOII~.,ftth ~ie code ;;Jrill noIthClee£~: be mu.JJiPpa) laW. (1bid);',

It IS. ally rec:ogoil.ed, therefore,. tLat ai cod~ IS PlOt'e ,~ • pul.- .': '/.-.:r' .
~ .' bly of,~ cx~ by!a v!llage cJerk or Odtrr -"t.' '~~:":
qualified ~. A mde 1Jl~ves enadment; by the hoaId of lnasteai ':"'\ .:~,"
oJ 9 model ze4 reslatftDent of the' Jaw, Codi6eation includes the "/{~ ,<;:..-!.
asse.rabl of law d in effect ••' I tin of die· y. , ',"

I
I'e5!&teanea. 'J~ cf. . ga~~e and ,peraune.t)lIw. a:groupmg,iOf it. m:./ .' .
ugaca .OI'UQ, ,.' Sl1~mlOD to an~ ~cj:Dt by the loCall~iwe
au~only. An J I:ant chatactensuc of lbe _~ is the repeat 01 :,
the old; equally 90 enaclment of dae DeW.i TIwougb ~ the
~ deriyes its amcl .~ ud emusiye r.igh.titoenforcemeot. Without
it. it is but prillUJ facie h.e law (Addxess gjYeh by William P. Leonanl,
Legislative ReIelmoe L ian. New York Sta~ Lib.m)'. tul'Iaining ,
Scbool for Fiscal 0 and Municipal Ocrks of ~. Citi~ and
Villages of the State or N Yorl. Sepl.e~r 18, 1958. Albilny New
Yotl; see._p~ -481 herein). . . •
. Aa:ontinglJ'. it ill thoughr a oodifieaaioa 01 village ordinanas
would nettiS8dly involve. per • the' maetnlr.nt of a yillige o.rdi.n8Dlle
and not merely the adoption JaOIIu~ , '

The notice ,of the h~ 'reel bef~ tlte enaL'tment of such
onIinance must be published (Vi §90),ahd the ordinanUl 'I1I8Ynlti
tale effect prior to the publication ereol (§95).
• Village .Law 18?(59) (promotiWl f public lIlrdlare) by Uuplica·

lion pel'DUts the "Illage board of tl'U 5 to: enact a mdiKBtion ordi- .
JlUtre. No authoejty exislS to codify sucOCdinances by adoptioa 01 a
:nsolutioll. . .

~2) Village' La\V 189(28) aUlhor.izef viDage 10 esrablish aud
ex,ilc:nd from a pub~city Fund B oertai.o 8lR, t of money for' enurer-
ared pUtpooeS •• d for such OIber- and ad .onal purposes IS II13Y
tend to promote lhe general commercial and i ustrial "'elfare of tt.e
d~..' ,~
, We do Bot beliewe lLat such "(JVision ,01' law a t~ th¢ Tillage .
tl! pay roc. the al5t <l ~iDtiog "booklets. lI'JHch,. , Id set,fueth the .
VIllage ordin.anf;e5 asc:OdiJied.' " ". I " L,

CODCl~oJiS: (1) :rhe "mage ~y ~'~aily lis or • BnC~ meld"
by adopting a IaOlutiw;J. Sudl mdlfic:atiO.D- may be acro plished only
by ~Ilng an onIioance. ". . .
_ (2) The vUJage may nOt pay. £rom the publicity fUnd, ·tiae cmls
of ~lnting llooklels which would set Iorlh the village 'ances as

'codi6ed. .
Febmary 5, 1960.

"Nrgl~ii"~_~. b,;TmWit.~'."~ ~~la ,,'
••towail .ot" ••• CaD"";"'~ ~ •••• ..- ~ •• ~ ,
"1:lIIe ~ (Tqp LI19l.(1). B itil pJi¥aIe ia MllJ.e.,.e

.tD"'" •• , ·iIot-..r'ilIrh Dlae:(SUte~ All ~1111. -,=~
Stateuient oj Y8~t:',There emas in • ~ an ~c~ -lay' i.

which inlennel)ts hiwe not 'been made within the aemoryd anyll"..
"iug residea,t. The otiDeieIy ,~ not 'o~ed C?' mnlro~eclby Ir~-:s « '

there IS no C9ld~e to Indicate .,'
dult rbe c:en.tlEry was e'1Iel: used the· iDha "blnb' t Je' n as a
common cemetE&:Y·
, illquilf: Is tlte tm."Dmalld~ to~re (cia-such ~m.ete:iy?

"'SlaletIIlCUt of L~: Town bwi29I(O pimrides in .~ to
hurw grounds. ,in put, as Follows: .'. .'

•. •. •. :The tmVJl 00enl 01 any IOWn must. also proviile
foe the'lem.oval of uass and,Weeds'at least twice in ~
JelK Iiom 8JlYcanetery or burl.l' ground. hy whomso-
eveS' 'oWned. in such toWn; ,whue suchtXlotroi is not
veiled. by otha: pJewisioas of law in the town oi"in !.CIJ$o .

tees ~ other c~le body, and provide for the Jut-
suwtiQn, care -and fencing Of •• y sUch moetety. If .•.•

" The st•• does DOtapply .Q'pi\rate ~eledes.·'silice th.t Coollitu;
lion of the State of New tcirk (Art VllIll) provides, in pad IS follows:

No " •. •. town •. •. • $ball gin: or loan any money or
property to or in aid oi:uy' iodividual,. ~ pivate mr-,
paration ell' association. or private WJdertaking •• Of ••

Aix:onling1.Y.the IDS\\'m to •••• inq~ depends upon the nature
of the cemet.ety. U It is, in fait. a .PIiv~ cemeleJy. the town "'l!Y .01
UDdertake to car~ (01 it (6 Op St eon{pt 2.48 (1950); 2 OpSt CoOpt

, 353, 468 (1946). . ' , ' ,
This De~lmellt. may Dol resolve the question 'of Fact ciooCeiIned. -

f(the canetet"y Is, io fact, not a p:ivale ~eRldery. the town JOUst reneler
certain 'applO,priate care tJ..ere£ox;'.' ..,' '.' ' . . .'
. Coodmi~: 'It is :8 qlieSl~OD of fact' as CO wiethe~,die neglec~
cemelel:y is private in ~natwe~,' 1£ ~iv~ the ~ out !WI ploperly
CBfe for ir. If, h~ever. it j5fouDd to be not private in, nahUe. the
10\'0 must care lor soch .eglecred cemetery. '

February 10, 1960.-

ThisopiaioanpresUrtli tlIevi~s of the Olfloe of
tile Slide ee-ptroIIcr lit the linae iI was nndc:rccL
The. opi-ion till)' RO10nF i'cjlm!C9lt Iho8eviews if,
IInlllltg (lCha-tIIinp.1hcre ha\'e brai subltcqoc:ot '
'!XJU'tc:ascs orstahltOIf~ tllat bcaJ on the
;i~ discussaJint.c opillicm. ' '
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.; •• _ ., " ~'J.. ."~;'::

-~:..... .:.'.:-.:.~~. ~~".-"- j •. _':'.,~

3:ll1, ·c.·, 0. ••••••••;,.,-9'•.••~~
, .. >..~..'~:,: -Or~§~f416" ~;..~~I' Z -:.' ..
('~"tay' ,Mli~ToWD ..~.-:~ .• tGift tIlIaft1
..at PJOYMIeI. ~:n-cmil:~-,. ••••• -.... _ ill ~:~~=~~·::a:.=·'c~i?:::~te~il:
I1!Its QV sjlllCial- iliad' or ~...-t.for I" CfUIC •• Whr:lb~
or 001 8 ptliliaillar a.l!lcrr ., of • prime DfpillJF ..-e is. •
..,.at_ oi fact "hid. GIll bat be cldaJnillllld by aVoli:abJe 1!Jc3I.
Jr:mNs (Tatra L 1291( 1). .' ... ....

.Iuqiiity: May a town -dean up _ aLcindoned ~ ift i vi11a~.·
wadd"the town}' .. I -.. ,

. . I •

.S••••••.•••••of Ltaw: TU\ftl· La,,, 1291(1) pro¥~ in mezence .ti.
hurial grou. lIS fullows: . . /-. .. .

•• • » IbelUWD bo~~ 8IIy to\VD'" aim ~ide for tbe
removal «P:'SS and ·,~ltom ".1c~ler' ·other lhan
privalebunal ~ ,,,laich are a~ror.not am-
·ttolled by any existing bOard ClI" bod, and £Ofthe care tt
lv},icl, there exists Do 5~illl f~ld UI' endo"",ent • •. ••

TIUs saalufe does not apply to pr~ cemeterieJ. M~. if •••
aSlSOCiat:ion00IU.ect1ed with a cemeteIJ remains in ~ence eten though .
not: a~ivdr. flQK:lionill.li' .• he.loWu ~y not carellorsuclt CemeterY.' ..
(6 QP St Cupapt 248 (950).-:. . .. i . _ . " .

TJle'detertJlinalion of whet" a· centeteryis .~ncJoned", "itldp .
tlle teens ·ofthe sl8Iul~ does not necessadly ~e.an (K\onmbip I~'
linqtlis1uuent as a JUal1er 01 esta~ faet, bUl ~r contempJaas ,_
condition or abandonment existing as _ Jn3t1er of CvmlllODly acce:l*ld
fact (1952 Op Atty Cen 173). ]f it is delerl'l:linedl that a cemetery ~
"abandoned." the fact Ihat it is wilhin _ village ill !the town does' n91
Telae Ih~ t,(N'J)of !he responsibilities im~td. on it1by 1291(l).~i·

The artlOOJll winch may be expeftded m any oo~ yeu for lhe aile
of an abandoned cemetery is limited ~y the slatlt.te ~o~500. .

("..oneJusiOR: A IO\m ~rd must' provide fa: llie Ie~DO\ra1 of gl1l$S
all(1 weeds IroDl. all cenllteries. 'other tban. pri~te,buria! groun~s,'
whkL area~doD~ Qi' not ~~11ed b, an)' emrn8 bo.nI or bodt-
81111 where there eJllSIs no ~Jal fund.,or endowqrent.lQr $ueb ~
Whether or not a particll!ar neglected cemeteJy is Of p.riyare Or 'public
nalure is a question of Fact which .aD best he deadmiJled by a,railabJe
Jocal recotds.

Aug,1St 15, 1960.
f·

111.lsopinion _n:pments .~ vieWs of I~ Ot1\cc of
the State Comptrolltr lit ~ lillie. itwas/rcndCRxl.
:Theopiaim 1118}' no kmger re~ t~ )'i.ew~if,
~ oll\ef lhi1lJS.thcre bave beat ~lt
C<lucl c:MeS or stlll~DJ)' lUIIefJdlD.CIIIS llf.bear on the
issue'$ di5cus-.,llin the opiIIiDlL I .

ScweI ~.necliou or :Priv..tc Li' :-1. elly ~}' m~-
. ti0ll811y lfIdhotbe. br to_law. tbe Cell • m the rilr Ie'JeI
snmo of a sma Ioe coosIIuded bl8 count (Cityun Ill).

....'Iuquiry: Msy a~!tT. conlJact 1'~th~mu.nt1~· 'sp~of sewage from
a counlf'OVl'lloo bUildirJ&l~ ou~ethe ~ty, 'ts.}. . ." .
. StateatUt of~lI':' We fail ~'n.d a~'y:pJoY' . of law' wlnch.
lIpeCifically IUdionzes a City to enb:r' InW sUch a ~ tacl. HC,l\WVer.·
ooilie basinian eaTlier cJPinion (3 O.P.:~St,<Ampt ~1?47), ~ve
belieVe 1I.at the city 'could properly IIq.tlwlIu the cont In q~ew,on
by _ local law. . :". ..

In oae case dealinl witluucla a si.tuation(KeU1 •• A~ilI 7~ M 584,
139 NYS 991 (1912), the oourlS refused to pra>eot ~t1 . f~, ..

'11'no sod. a counection allhoughnu stalute 5pecJfu~lJ)' a tllOI~zedperDU I.'b .' -. <Is .. .- - t e city'sit, wh~e there was no'waste of CIty fun Ot' l'EOperty, ~Y~Je "
system was more tlian,dequate',to,bllildk:. ,tile B<~11J()u81 ",age,
and \vhere Ihe peunisSion t\o'8S for a '~lPDr~y_.ro~ecf~)~. .: .

i. Sale of SIll' luswaler4nd e1edr~city bylPu\\lapabll~ l.«!per
outside their W:u .ight be ~rded as an "~1~~ SltU~~~lI. .
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•••••~ .. L&W S 291L~A town IJllQ"!lOt a.ea1llll8~~ll~rolof a pr1 ate 00::
ot no longer used or owned by the .prtvate £Wlt~-- - --- -.:.' ---

, '.
S In9"W:) .

~ . MaT a town .aaaume control ·ct a private burial plot no longer_~;
O.,d or owned by the pr1vats £&m1111 '. .to I . - -- ,. • ..

Statement or Lu
i Town Law, § ;~91J which, provide. tha.t ,itle 1;0 lands wb1ch ~ve.. "

.a been used by 'the innab1 . t a -a- c-emetezy or buriallt'OU214
~ lor .fourteen years shall be deemed. to be we e· ,~.

'to ~ubllo rather, than private bur1~ gound,.1t . (6 Op. tate Comp1;.. .'
24-8l1950). Section 291 does not nuthorlz. a :towntc. sumo tne ,! :'"

burden of care and maintonanoe of a "neglQO'tod" pr:f.vate cemetery or ..
burial plot. ..' .

There is a' ~1gn1fic~nt d11'foro~ca bctwoori" 1tne~oo'ti '4ft, and
"tlbandonod" cQmeter1os. To bo cous1dcred tlc.bnndonedlt• cemeterr
zuu~ have l08t ·e(:>JnPletelyits ident1py a. _ btU"ialgro, • So lo~ I

as bodies remain interred in 1't8 soil, and the. grave. r main'·
d1scerniblot however, a ecme~Grr 18 not "abandoned", 1.21the It.a'tutorysense, (19SZ Op. At'ty.GBn. 17),

. ; '.
Conglul1on

. ,!. : A tOwft:~1"not ~ssumo cont.rolo£ a private bur1ql;:. lot no :lo~r".. ,.

. IPsod. or o'WIWd bJ' th.pr'1v~te£D.m11y., " ,'....-,.1

.e

i;
.": Ii ";".-



Dee&- 1Ir. Ift'aql

!tUs 1, i!l·'reP17 to an 1nClu1l"7 dated Decelfber 10, 965. bole .
the tOJ'.r- town attomq. Weh..... b.1ID ,1Dtol'lled ot tb tol1ow1DsI,

9aere ez1ltll 1ft the To\IDotCl'U'utoWDaceaete17,' Wb1o-,:.
the' ·l•• t 1nteJ:ll'Aent wU11"1905 'Ddthtt1Ht. ,. .1*.', "
'apOD 1DveatS.pt1oD l' baa bea a.oerta1ned th., 'toa '
of C1arkatcm bal ma1nta1nedthe oemet~'tar ovo tvefttJ' '
JurB. rtecent17 an ordY ".. ob\;a1ll~ 'b7 ~e .'1'18 O1IIlttr"
of the Ceme't8J7 to r~ve the bod1... lb. Tow 0 Clvk8tOWD.
..,.1 DOt •• de •• an, to tile proceed1D11.. . ",.' " : , '.j
:Buedem the' aboTe ~actu.l situ.tioD we were asked VhetAber the :'

town bas acqu1red 'aD7,proprletU7 1Dtereat 1ft the oemet 1Il Y1., :
ot t:Ile pravl.~ or lIec~1oIl 291 of the 1fo1lft: Law. '

- ." ". .

8eot1on 291(1) or ~be !oft·La1f 1nvol~•• tb»M clal •• ot ",
ceeeter1e8. 1'1r81=,ther. are those oemeterles er ~ srouu~.1ft : i'which title ~hereto ~.,b7 ,1aw?eeted ~ th8'~ .~e~, UGbo~~e.
have 'beeD uae4 b7'1:beinhabit'ant.' of the tOWD "for at 1.e.~ toute.
7ear.,. !be eecon4 ola.. cons1.t. of thele, cemeter1.el h .., ",.

,pr1Yate1t owed.bub, whol:'e oonvol.tbeZ'lC)t 11 not vested 'b1 other, ..,
p~v1e:1on8 ot ,"-",1 1il the town OJ"112 'trwsteea CJl' Bomeo er oorpor.-te
1)0"'. As to this el•••• the to_ .oquin., DO ~tle to • 1~ At
18 requ1red toturQ1lh 8pecUled -.tntenanoc. !he tb1r olU. ,cons11te of tbol~,o~¢ter1e•• 9ther tbanpr1Y~te burl.~ sro~.~ " :
wb1ch .e .blt1~01'lecJ tnes1eote4) 01' rJOt contJX)l:Lttd bJ' u1.t1q', '

" '.,~~~~;~~~:rt:C~;::·c:;et;I~.~;.r~~::'-~:CO~:PD~~"':::':"':I"
cateS0Z7,'c dOea 'noi;' ~'8.'to 'the tcnm, but,the tiOwn'!JJ' re to ' ," ," '"
pertorm l1111teCSaa1ntenanoe. '!'own x;aw, '8,ects,oD 291, , ll •• ,to p\lbl1:
rather than pn~.t.bu1'1Ill ~cJ8 .(6 Op. Bt~t~ Compt. ,: (1950)",:
16 0,. State .00_. l.gJJ, (1960)I.' ,

••

.'

s;&=;'

'roD LAW, 5~91(J.)J D1scUBs1cm of what interest • to IUI7 haye 111
an old ceaete1T.

'DcmalCS !!Ne," ~ EaG.
'1'OmAttonuq 9t Cluk8toa

... ,-10' Kaple ,AYGDUe-- "._-~-'_.
, lew 01~. lew Y~k 10956. ~'" '

• ..1 . ',:... ;' {" I~ :. ,.. ~I. .

:lj.'" ':.,



lJft1~88 the cemet~ 1D queBt10n ~.11a lf1tb:tD the " ' I'

oateFl7. the ;t~ QOuld DOt prevent tbe alleged P1'OP,~ ,owner ,t:'Oll!"
, remov1na the rema1ne C)t tho.. buried there1Jl.. The c ten.. 18 tb11
, cateao17 81'8 aot",al1J thole .~Q.u1red 'bJ' puhll. UB,I-. t!i- totu-t •• , "
~qt..'
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1\.1$tlIiinloll ~ts tk l'iCYIS ofthe O6ice:of ,
tbCStale c:;mlpJrriner at tile tin: il was rcaderc4. '
'nle opiniOO l1li:)'_-kinga' EeJrestlll t~ vieuos if,

, among o!her fli8&\ ehcre have bCaI ~lICIlt •"
tOud~Gr s~ illudidi.ents U.ar ~!II" oa the.•
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STATE OF NEW YORK)
) SS.:

COUNTY OF SUFFOLK)

On January 13, 2009, I served the within Verified Answer with Objections in Point
of Law with supporting Affidavit of Kim Kramer-Romero and Carol A. Bissonette, by
depositing a true copy thereof enclosed in a post-paid wrapper, in an official depository

_ ~£1~er the exclusive care and custody_of the Y.S. J:ostal Service ~ithin New York State,
addressed to each of the following persons at the last known address set forth after
each name, via Federal Express:

Regina Seltzer, Esq.
30 Brewster Lane
Bellport, NY 11713 I n

.~L~
GINA GUCCIONE

Sworn to before me on
this 1 day of January, 2010.

DEBBIE L. MASTERSON
NOTARY PUBLIC, State of New York
No. OlMA4694984, Suffolk Co~nly
km Expires February 28,--;1.61 ~



Index No. Year
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

Application of
FIREPLACE HISTORY CLUB,
and MARTIN VAN LITH, Chairman,

PEtitioners,
For a Judgment Pursuant to
CPLR Article 78

-against-
TOWN BOARD OF THE TOWN OF BROOKHAVEN,

Robert F..011inlan, BROOKHAVEN TOWN ATTORNEY

BY: Barbara M. Wiplush
Attorney for Respondents.

Office and Post Office Address, Telephone
1 INDEPENDENCE HILL

FARMINGVILLE, NEW YORK 11738

(631) 451-6500

LITIGATION PAPERS ARE NOT TO BE SERVED BY FAX EXCEPT BY EXPRESS PRIOR WRITTEN PERMISSION

s~e (~ule)30-1.1

.!!JNlAA!.. ~ .
Print nSlrne b.eMath. .Barbara M. Wlplush, S Asst.Town Atty.

Please take notice
o NOTICE OF ENTRY

that the within is a (certified) true copy of a
duly entered in the office of the clerk of the within named court on
o NOTICE OF SETTLEMENT

that an order
settlement to the RON.
of the within named court, at
on

of which the within is a true copy will be presented for
one of the judges

Robert F. quinlan
BY:

Attorney for

Office and Post Office Address
1 INDEPENDENCE HILL


