SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

In the Matter of

FIREPLACE HISTORY CLUB, and
MARTIN VAN LITH, Chairman

Petitioners,

VERIFIED ANSWER WITH
OBJECTIONS IN POINT OF LAW
- against -
' Index No. 09-28006
TOWN BOARD OF THE TOWN OF BROOKHAVEN

Respondents.

The Respondents, the Town Board of the Town of Brookhaven by its attorney,
Robert Quinlan, Town Attorney, by Barbara M. Wiplush, Senior Assistant Town
Attorney, answering the Verified Petition, hereby allege upon information and belief as
follows:

1. The Respondents deny knowledge or information bsufficient to form a belief as to

the allegations contained within the paragraphs 1 and 2.

2. As to the allegations raised in paragraph 4, the Respondents respectfully refer

the Court to New York State Town Law Section 291 for the complete text.

3. Upon information and belief as to the allegations contained in paragraph 5, the
Respondents deny that the Barteau Cemetery, David Hawkins Cemetery, South Haven
Presbyterian Church Cemetery, Carman Family Cemetery and Nathaniel Hawkins
Cemetery are in the Town's Fireplace Historic District. Respondents further deny
information or knowledge sufficient to form a belief as to the remaining allegations set

forth in paragraph 5.



4. The Respondents deny knowledge or information sufficient to form a belief as to

the allegations contained within the paragraph 6.

. Upon information and belief, the Respondents deny and deny knowledge and
information sufficient to form a belief as to the allegations in paragraph 7, but admit
that the Petitioner met with representatives of the Town Parks Departments, and

thereafter the Town Parks Department commenced mowing services.

6. The Respondents upon information and belief denies the allegations in
paragraph 8, but admits that the Deputy Parks Commissioner advised the Petitioners
that the Town Parks Department would begin to remove the grass and weed the

required cemeteries.

7. The Respondents deny and deny knowledge and information sufficient to form a
belief as to the allegations in paragraph 9, but admits that Petitioners submitted

information consisting of a list and map to the Town Parks Department.

8. The Respondents deny the allegations contained in paragraph 10.

AS AND FOR A FIRST OBJECTION IN POINT OF LAW

THE RESPONDENTS HAS NO LEGAL OBLIGATION UNDER TOWN LAW SECTION 291
TO MAINTAIN PRIVATE CEMETERIES

It is established that a proceeding for mandamus can only be invoked where
there is a clear legal right to the relief sought. (See, Maurer v. State Emergency
Management Office, 13 A.D.3d 751, 786 N.Y.S.2d 620 (34 Dept. 2003)) Burch v.
Harper, 54 A.D.3d 854, 863 N.Y.S.2d 780 (2nd Dept. 2008); Petitioners have failed to

establish their clear legal right to the requested relief.



THE CEMETERIES LISTED IN THE VERIFIED PETITION ARE NOT “PUBLIC”
CEMETERIES

The Respondents respectfully submit that they are cognizant of the sensitive
nature of this proceeding and the respect to be given such matter. The Court stated in
Hunter v. Trustees of Sandy Hill, 6 Hill 407 (1844), “[wlhen these graves shall have
worn away; when they who now weep over them shall have found kindred resting
places for themselves; when nothing shall remain to distinguish this spot from the
common earth ai’ound, and it shall be wholly unknown as a grave yard...”. Id.
However, under Town Law Section 291 the Town’s legal obligation to remove the grass
and weeds arises if the cemeteries are “public” cemeteries. Respectfully, the cemeteries
listed in the Verified Petition are not “public” cemeteries, but rather are “private”
cemeteries; and, therefore, the Town has no legal obligation to remove the grass and
weeds.

The Rural Cemetery Act, (Laws of 1847, Chapter 133) authorized the
incorporation of rural cemetery associations. (See, Rural Cemetery Act (Laws of 1847,
annexed hereto as Exhibit A)). Pursuant to the Rural Cemetery Act, a number of
persons, not less than seven, were authorized to form an association for the purpose of
“procuring and holding lands to be used exclusively for a cemetery”. 1d. The
certificate of association had to be filed in the county clerk’s office in order for the
association to be incorporated. {In this matter, there is no record of any certificates of
association being filed in the Suffolk County Clerk’s Office, (see, Exhibit B, Letter from
Sharon Pullen, Archivist Suffolk County)}. Upon the certificate of association being

duly filed in the county clerk’s office, the Laws of 1847 authorized the incorporated



rural cemetery associationé to purchase land, not to exceed 200 acres, to be used
“exclusively for a cemetery...”, and after filing a map in the county clerk’s office, the
incorporated association may have conveyed lots or plats on the map. (Exhibit A, Laws
of 1847); (See, In the Matter of the Petition of the Deansville Cemetery Association to
Acquire Title to Lands of Isaac C. Miller and Wife (21 Sickels 569, 66 N.Y. 569 (1876)).

It is the sale and purchase of spch mapped lands or plots to the public that
renders a cemetery “public”. (See, Conn v. Boylan, 224 N.Y.S.2d 823 (Sup. Ct. Suffolk
Cnty. (1962)]; (See, Opns. St. Comp. No. 63-456(1963); (See, Exhibit C copies of State
Comptroller's Opinions referred to in this Verified Answer).

Pursuant to Town Law Section 291 title will vest in the town where that
cemetery “possessed a public character”. (See, Opns. St. Comp. No. 63-456 (1963));
(See, Opns. St. Comp. No. 4738 (1950)). It is the “public character” of the burial
grounds that imposes upon a town the obligation to provide maintenance. (See, Opns.
St. Comp. No. 63-456 (1963.)); (See, Opns. St. Comp. No. 60-382 (1960)]. The
provisions of Town Law Section 291 are not applicable to “private cemeteries”. (See,

Opns. St. Comp. No. 60-616 (1960)); [Opns. St. Comp. No. 59-1121 (1960]].
THE CEMETERIES IDENTIFIED BY PETITIONERS ARE “PRIVATE” CEMETERIES.

Where the cemetery is a “private” one, the Town has no obligation to maintain
that cemetery. (See, Opns. St. Comp. No. 60-616 (1963)); Opns. St. Comp. No. 46-443
(1959)); (See, Opns. St. Comp. 1406 (1946)). The New York State Cemeteries
Name/Location Inventory, 1995-1997, as complied by the Association of Municipal

Historians of New York State (Exhibit D; pages 814-835), specifies the cemetery type for



each of the ten cemeteries identified in the Verified Petition, which is summarized
below:
Azel Hawkins Private Graveyard: Type: Family;
Barteau Private Gréveyard: Type: Family;
Corwin Private Graveyard: Type: Family
David Hawkins Private Graveyard: Type: Family
King David Hulse: Type: Other; Note: Private Graveyard
Miller Private Graveyard: Type: Family; Note: owned by (1939) George
Miller;
Nathaniel Hawkins: Type: Family; Note: Private Graveyard;
*Rose Private Graveyard: Type: Family;
Samuel Carman & Nathaniel Miller (identified as Carman Family
Cemetery on
GIS information): Type: Family; Note: Private Graveyards; and

So. Haven Presbyterian Church & Cem.: Type: Religious.

Additionally, based on the list of cemeteries provided by Petitioner, Martin Van
Lith, the Town Division of Planning was able to identify the Suffolk County Tax Map
Parcel Numbers and ownership. (See, Affidavit of Kim Kramer-Romero, Planning Aide).
*The Town of Brookhaven is the owner of the parcel identified by SCTM Number for the
Rose Family Cemetery. The remaining cemeteries are “private” and not owned by the
Town of Brookhaven.

Pursuant to the Laws of 1847, the incorporated cemetery association after

paying for the purchase of lands and debts was required to allocate the proceeds of



future sales to be applied to preserving the cemetery. (Laws of 1847). If the
incorporated association for a public cemetery was subsequently dissolved and there
are no funds or endowment, then the cemetery could be considered abandoned, where
then the town would be responsible for the maintenance. (See, Opns. St. Comp. No.
4738 (1950)). However, this obligation does not arise if the cemeteries are neglécted
“private” ones.

Although the Petitioners state that the above cemeteries, private burial grounds,
are neglected, the provisions of Town Law Section 291 do not apply to the above
identified “private” cemeteries. [See, Op. St. Comp. No. 59-1121 (1960]); [See, Op St.
Comp. No. 65-917 (1966)].

AS AND FOR A SECOND OBJECTION IN POINT OF LAW
PETITIONERS DO NOT HAVE STANDING TO MAINTAIN THIS PROCEEDING

The Petitioners do not have standing to maintain this proceeding. In order to
satisfy the requisite for standing Petitioners must show that they have or will “suffer an
injury” and that their interest is “within the zone of interest to be protected by -the law
at issue”, (see Coastal Oil New York, Inc. v. Newton, 231 A.D.2d 55, 660 N.Y.S.2d 428
(1st Dept. 1997) citing Stanton Corp. v. Department of Labor, 166 A.D.2d 331, 333, 561
N.Y.S.2d. 6 (1990)). Petitioners failed to satisfy this requirement. The “zone of interest”
to be protected under Town Law Section 291 are “public” cemeteries; however,
Petitioners’ “interest” is that of “private” cemeteries, which are not within the “zone of
interest of the law at issue.” (See, Coast Oil New York, supra.).

WHEREFORE, it is respectfully requested that this Court deny the relief sought



and dismiss Petitioners’ Verified Petition in its entirety and grant such other, further

and different relief this Court deems just and proper.

TO:

Regina Seltzer, Esq.
Attorneys for Petitioners
30 Brewster Lane
Bellport, NY 11713
(631)286-8849

ROBERT QUINLAN
BROOKHAVEN TOWN ATTORNEY

Senior Assistant Town Attorney

Town of Brookhaven Law Department
One Independence Hill

Farmingyville, NY 11738
631(451-6500



VERIFICATION

Barbara M. Wiplush, attorney at law of the State of New York affirms the
following:

[ am an Assistant Town Attorney for the Town of Brookhaven and attorney for
the Respondents herein.

I have read the foregoing Verified Answer and know the contents thereof. The
same is true to my own knowledge except as to matters therein stated to be alleged
upon information and belief, and as to those matters I believe it to be true.

The reason this verification is made by affiant and not by the Respondents is
that the Respondents are a municipal corporation and affiant is a person acquainted
with the facts.

The source of my information and the grounds of my belief as to all matters not
stated upon my own knowledge are documents and writings furnished to me by

officers, employees and agents of the defendant.

Affirmed: Farmingyville, New York ﬁ
January 13, 2010 /Q/ /7/ a3
TIAWETY /

Barbara M. Wl/plush; /
Senior Assistant Towai Attorney
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er object or purpose whatever, a

§ 6. The Jegislatare may at any time hereafter, alter, mo- Rightto ve- *
dify or repeal this uct. : .+ bl

§ % This act sha'l take effect immediately on the passage
thereof. = . o 5w T L

inﬁ fund o liquidate and pay the said state loan; and to no
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AN ACT (o authorize the inkabitants of Fishkill, to raise

money by tax, ta pay expenses of repairs done to roads and
bridges tn said town. o )

Passed April 24, 1847, “three-fifths being present.””

~ The Peoplc of the State of New-York, represented in Se-’ L
nate and Assembly, do enact o jollows; - - .. .o '

§ 1. The inhabilants of the town of Fishkill, in the coun- Meaey o ba
ty of Dutchess, are hereby anthorized by a vote at their an-
nual town meeting, to raise by tax on said town, the sum of
two thousand dollars, for the purpose of paying the debts
alriady incurred by the commissioners of highways, and
which has been applied to the repair and maintenance of
roads and bridges tn €aid town, to be levied and collected in
addition to, and in the same manner, as other taxes are now
authorized by law, to be levied and collected.
§ 2. This act shall take effect immediately.
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"..I_... . g - CHAP- 133' ‘:

" AN ACT dut.hon'zing_ the dncorporation of rural cimettry.
N * associabions, - ... . ..

C -

) ©.o 0 0 .. Passed April 27, 1847,
- The Penple of the State of New-York, represented in Se-'
nate and Jssembly, do enact as follows: PRI

§ 1.- Any number df persons residing in thi€ state, pot 1ess comorstions

than seven, who shall desire to form an association for the bow ta b

urpose of procuring ang holding lands to be used exclusive-

y for & cemctery, o place for the burial of the dead, may - \
meet at such time and place as they or a majority of them
may agree, and nppointa chairman and secretary by the vate
of a mazjority of the persons present at the meeting; and
proceed to form an association by determining on 2 corpa-
rate name, by which the association shall be called and known; :
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General' /83, Upon such certificate, duly acknowledged as aforesaid

{ being recorded, theassociiflon mentioned therein, shall be
* deemed legally incorporated, and shall have and possess the

Yaand mz; .bc
parchasod for

LAWS OF NEW-YORK.

NYS DEPT OF STATE

by determining on the number of trustees to manage the
concerns-of the association, which number shall not be less
than six, nor inore than lwelve ; and thereupon may procced
to elcct by ballot, the nimber of trustees so detcrmined on;

-and the chairman and secretary shall immediately after such

election, divide the trustees by lot, into three classes; those

in the first class to hold (heir office one year, those in the se-.

cond class iwa years, and those in the third class three years.
But the trustees of cach class, may be re-elected if they shall
possess the qualification hereinafter mentioned. The meet-
ing shall also determine on what day in each year, the future

-annual elections of triwstees shall be held.

Corficaeor’  § 2, The chairman and secretary of the meeting, shall,
ineormmrn

within three days alter such meetinz, make a written certifi-
cate, and sign their names thereto, and ncknawledge the same
before an officer authorized to- take the proof and acknowl-
edgment of conveyances in the county where such meeting
shall have been heldy which certificate shall state the names
of the associates who altended such meeting; the corporate
name of the association, determined upon by the majority of
the persons who met; the number of trusiees fixed op, to
manage the concerns of the sssociation; the names of the
trustees chosen at the meeting, and their classification, and
the day fixed on for the annual clection’of trustees; which
certificate it shall he the duty of the chairman and secretary

/ of sich meeting, ta cause to be recorded in the clerk’s office

of the county in which the meeting was held; in a bock to
l{e appropriated to the recording of certificates of incorpora-
10M.

general powers and privileges, and be subject to the liabili-
ties and restrictions contained in the third title of the ei%h-
teenth chapter of part first of the Revised Statutes, The
affairs and property of such associations, shall be managed
by the trustees, who shall annually zppoint from among their

number, a president and a vice-president, and shall also ap-
" point a secretary and a treasurer, who shall hold their places

during the pleasure of the board of trustess; and the trus-

tees may require the treasurer to give security for the faith--

{ul performance of the dutiés of his office. .

§4. Any associalion incorporated under this act, may take
by purchase’or devise, and hold, within the county in which
the certificate of their incarporation is recorded, not exceed-

ing two hundred acres of land; to be held and occupicd ex-,
.| clusively for a cemetery for the burial of the dead. Such’
- " land or such parts thereof, as may from time to time be re-
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quired for that purpose, shall be surveyed and sub-divided
into lots or plats of siich size as the trustees may direct, with
. such avenues, paths, alleys and walks as the trustees deem .

the clerk’s office of the county in which the land shall besit-.

convey the Jots or plats designated on such wap, upon such
terms as shall be agreed, and subject to such conditions and
rastrictions, to be inserted in or annexed to the conveyances,
as the (rustees shall prescribe. The conveyances to be exe-
cuted under the common seal of the association, and signed,
by the president or vive-president, and the treasurer of the
association.  Auy association incorporated under this act,
may hold personai property to an amount not exceeding five
thousand dollars, besides whit may arise from the salé of
lots or plats.

of those whose terw of office expires, shell be holden on the
day menlioned in the certificate of incorporation, and at such’
hour and place 3¢ The trustees shall direct; ‘at which election’
shall be chosen such number of trustees, as will supply the
.places of those whose term expires, The (rustees chosen at
any election subsequent to the first, shall hold their places for
three years, and until others shall be chosen to succeed them,
The election shall be by ballot, and every person of full age,
who shall be proprictor of a lot or platin the cemetery of

feet of land, or if there be more than cne proprictor of any
such lot or plat, then such one of the proprietors as'the ma-
;ority of joint-proprietors shall designate to represent such
ot or plat, may either in person or by proxy, give one vote
for each plat or’lot, of the dimensions aforesaid; and the
persons receving & majority of all the votes given at suck
election, shall be trustees to succeed those whose term of
office expires. But in all elections after the first, the trus-
tces shall be chosen from among the proprietors of lots or
plats.  Aad the trustees shall have power to fill any vacancy
in their number, occurring during the period for which they
hold their office. Public notice of the annual elections
shall be given in such manner as the by-laws of the corpo-
ration shall prescribe. :

sgement and condition of the property and concerns of the
association.  If the annual election shall not be held on the
day fixed in the certificate of incorporation, the trastecy shall
have power to appoint another day, not mare than sixty days
thereafter, and sgaﬂ give public notice of the time and place,

uagied. And after filing such map, the trustees may sell and-

the associatian, containing not less than four hundred square

proper; and a map or maps of such surveys, ghall be filedin -

)

o

R

e * R () § ) K
~ § 5. The annual election for trustees, to supply the place Elecion of .

§6. The trusiees at ench annual election, shall make e~ Trustoos to
poris to the lot proprietors of their doings, and of the man- """
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at which time the election may be lield with like «ffect ag if
holden on the day fixed on in the certificate. The office of
the trustees chosen at such time, .to expire at the same time -+ '
~ 25 if they had been chosea at the day fixed by the certificate
of incorporation.
r'l‘:':;:'fe’: § 7. All lots or plats of gronnd designated on the maps
wdivisioie. filed as aforesaid, and numbered as separate lote by the incor-
_ poration, shall be indivisible, but may be helld and owned in
y ,/ undivided shares. One-lnalf at least of the proceeds of all
e sales of lots or plats shall be first appropriated {o the pay-
- i ment of the purchase money of the lands acquired Ly the as-
T sociation, uniil the whole purchase money shall be paid, and
: the residue thereof {o preserving, improving and embellish-.
ing the said ecmetery grounds and the avenues, or roads lead-
' . ing'thercto, and to defraying the incidental expenses of the - .
- / cemelery establishment.  And 2fter the payment of the pur- - ‘ :
2 chase money and the debts contracted therefor, and for sur- A
v { veying and laying out. the land, the proceeds of all fulure i
_sales shall be applicd to the improvement, embelliskient and -
preservation of such cemetery, and for incidental expenses
. and to no other pufpose or abject. ' ’
Pewaty. § 8. Any person who shall wilfully destroy, mutilate. de-
face, ipjure or remove any tomb, monument, grave stone,
I building or otber structure, placed in ony cemetery of any
association incorporated under (his act, ar any fence, railing
or other work for the protection or ornntoent thercof, or of
. any tomb, monument, or gravestone, or other structures afore-
said, or of any plat or Jot within such cemelery, or shall
wilfully destroy, cut, breal or injure any tree, shrub or let,
within the limits of such cemetery, shall be deemed ?mhy of h
a misdemeanor ; and such offender shall also be Jiable in an
action of trespass; to be brought in all sath casesin the name i
. of such association, to pay all such damages as ghall have - '
( been occasioned by his unlawful act &r acts, Such oney

“

~
-

v p
7.

when rccovered shall be applied by the trustees to the repa-

ration or restoration of the propesly so desteayed or injured. -
Pewery  § 0. Any association incorporated pursuant 1o this act, may
mny be held S
for’ pere- take and bold any property, real or personal, bequeathed or
W% someis- given upon trast, to apply the income thereof under the di-
rection of the trustees of such association, for the improve-
_ ment or embellishment of such cemetery, or the erection or
: preservation of sny buillings, structures, fences or walks,
: erecled or Lo be erected upon the lands of such cemetery as-
sociation, or upon the lots or plats of any of the proprielors ;
ot for the repair, preservation, erection or renewal of any
tomb, monument, grave stone, fence, railing, or other erec-
tion, in or around any cemetery lot, or plat; or for planting
g and cultivating trees, shrobs, flowers or plants, in or around
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.
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any such lot or platy or for improving or embellishing such
cemetery, or any of the lots or plats in any other manner or
form; consistent with the design and purposes of ihe associa-
tion according to the terms of such grant, devise or bequest. .
$10. The cemetery lands end property of any associs- Cem
¢ tion, formed pursuant to'this act, shalf be exempt from all ner hewe o -
public taxes, rates, and assessments ; and shall nol be liable > 4. .
to be s0ld on execution,or be applied in payment of debts, - . !
due from any individual proprictors. . But the proprietors of
lots or plats in such ccmeteries, their heirs, or devisees, may
hold the same exempt therefrom so Jong as the same shall
remain dedicated to the pucpose of a cemetery, and during
that time, no street, road, avenue, or thoroughfare shall be
Jaid throvgh such cemelery, o any part of the lands held by
such association, for theplirposes rforesaid ; without the con-
sent of the trustecs of such association, except by special per-
missicn of the legislature of the state. | e
" § 11. Whenever the said land shall be laid off into lots of Tramfers er
plats, and such Jots or plats or any of them shall be transfer- 1o insivide-"
red to individual holders, and after there shall bave been an®*
interruent in a lot or plat so tramsférred, such lot or plat
from the time of such first interment shall be forever there-
after inalienable, and shall upon the death of the holder or
proprietor thereof descend tothe heirsat Jaw of such holder
or proprietor, and to their heirs at law forever : Provided,
vevertheless, that any one or more of such heirs at law ray
release to ony other of the said heirs at law his, her or their
interest in the same, on such conditions as shall be agreed on
and specified in such release,’a copy of which release shail .
be filed with tke town clork of the town or the register of .
the city within which the said cemetery shall be situated.
And provided forther, that the body of any deceased person . . -
shall not be interred in such lot. or plat, unlessit-be thebody . .-
of a person having at the (ime of such deceasc an interest, ...
in such lot or plat,.or the relative of some person having -+
such interest, or the wife ot such person, or her relative,ex- = -~

cept by the consent of all persons having an interest in such
lot or plat. g .-

e 3 5ok
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§12. The Legislature may at any time slter or'repeal this . e
act. . : . - s
- §18. This act shall effect immediately.
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EXHIBIT B



NOV. 5.2009 2:12PM SUFF CTY CLERKS NO. 6345 P,

Sharon A. Pullen
Archivist
Office of the County Clerk

SUFFOLK COUNTY CLERK'S OFFICE setsiente

Riverhead, NY 11901

Phone: 831-852-200 extn.700
Fax: §31-852-2004

Fax

To: Barbara Wiplush/Town of Brookhaven ~ From: Sharon A. Pullen

Fax: 631-451-6505 Date: November 5, 2009

Phone: Pages: _1_, including this cover

Re: Cemetery Associations

Dear Barbara,

I searched both the electronic and text indexes of Corporations and found no record of
any of the cemeteries on the hst you sent to me, Other cemetery associations from the same
era are indexed.

It appears that the cemeteries on ‘your list were not recarded as cemetery associations
in the Office of the County Clerk.

Office of the County Clerk
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| Opinion No, €3-456
TOWN LAW, §291: Town Law, §291 does notﬁcsttitleugo bu:iém-graunas*%;ﬁgi

: in the town whére there is nc evidence that the burigl ground in.. -
;- © question ever possessed a public character and was used only for ', . o
.~ the interment of four membere of the same family all |of whom died. " '

~ prior to 1880, L T 1% R

Within a cerxtain town, thei_e is 2 one-half acre plot of qrbu"nd:, -
contazining four dead bodies, all members of the same family-and .- .. 4

Statement of Pact . TERFY A '. :

all of whom were interred prior to 1880.

Zoguiry

. | Has title to the plot in question vested in the ftown by virtue .
. of Town Law, §291? = . R

Statement of Law
Town Law, §291 provides in part es follows:

"The title to every lot or piece of land which shall have
been used by the inhabitants of any town in this| state as U
a cemetery or burial ground for the space of fourteen years. . =~/ :
shall be deemed to be vested in such town, and shall be w

. subject in the same manner as other corporate: prpperty of o
towns, to the government and direction of town board. * % ¢ . . - ..

This Department has expressed the view that the above statute .
does not vest title in or permit 2 town to assume. the| maintenance .
-of a family burial ground (1% Op. State Compt. 205, 1929s 15 Op. i
State Compt. 477, 1960; 6 Op, State Compt. 248,) ' _

, _In W. Mige, 24 3224 N,Y.S, 2d 823, 1962,
the Court: st established that the burizl grounds there in ' gr
question were publi¢ in the sense that lots were held lout for sale
to the public as early as 1857, before holding that title to the
‘burial ground vested in the town. .The clear inference from the. - .
i rationale of the Conn case i¢ that Town Law, §291 vests title in . = =
o the town only to Ceémeterips which have s public charagter, although .=~
: . the o\{n:iship thereof might remain in private individuals or N
association. ' :

a : 3 )
Wancr 1EVAL YA oM, HECRA . & g e, ) & &



UrFICE UF CUMPIRKULLER Fax:d18-4¢4-5119 Dec 11 2009 10:42 P.0S

| ~mre — -

Opiriion No. 63-4% - 2,

Genclueiop,

Town Law, §291 does not vest title to burial grounds in the
town where there is no evidence that the burial qrou%d in question
ever possessed a public character and was used only for the inter-
?ggs of four members of the same family all Tf whom died prior to ..

July 2, 1963,
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248 - OrouoNs o rak Srark ComrmoLuie

V elerk)

surrogate’s court.

‘Whilo the undertykings were undoubtedly a desirable mnuure
ol protogtion for the dagnly Lrcasarer, county derk @id sorrogats
(wee County Law, § 141 ;

v. Itiley, 19K, 47 App. Div.

L, 62 N. Y. 8. 317), the eonnty derives
uo henefit therefrom. ; v ) .

The officers and employoos who exeeuted ‘the undertakings
inciude: -(1) the deputy egumty lreasurer; (2) the deputy eqinty.
3) thrce cimployees in t.lw_ connty elerk’s offiee; and (4) ¢he

irrogate’s Court Aet, § 5; and Herfwell

OpmioNg op THE STATR ‘CoMerrona e 219

tlm@luot uﬁ 11)" fntlelionmg, thc h)wn nny notc:t.ro fot'such £
"~ oumietéry (2 Op. State Compt. 853, 468, 1946). On the ether hand, .

if the assosiation has been:dissolved pursaant th law, and assuming ¢
thyt there 3 no special fund or endowment for the eare of thie ceme- -
tery, we believe that it miay properly be regarded as an abandoned

' "cemetery for the are of which tlie {own may provide under Town -
" Law, §291.. ' -

In a situation where :a town may Jawiplly provide care.for an '

" abandoned eenietery, uiider Section 291, it may spend not to-execed .

$300 in any oue year for the rewoval of grass amd weeds from
sueh cemetery (note that in Nassnu and Westchester countics this
amount may be exceeded). Such minount ray he raised by lax.

.Dec 11 2009 10:41
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. CoNurLust I i ,,

In our apinion, thevefore, the cxpends_involved in procuring
these undertnkings is not a counly_charge wwler provigions of the
preseint Connty Law (ef. Conuly Litw of 195098 403). syment
of the cxpense would be, in effect, a use of connty\moneys, not for
a county purpase; but for the sole beunefit of the. {
the nndertakings run (sce 6 Op. State Compt. 166, 1950)

September 11, 1950. -

|
|

1 Opinion No. 4738

Toww Faw, Sporson 201,

Discussion re authority nt towa t» provido epm for certain. combteries -

under cited section.

Cuneerning two old family burial plots, you state that the furms
on which they are Jocated are now owned by, persons not interested
ju the old Fawilies aud that the plots were not mentioned in the
decds conveying the farms. 1n gur opinion such plots remain private

—_in ngture and, therefore, are not ruch as the town may lawfully
cave for under Town Law, § 291 (2 Op. State Compt. 353, 1946 ;

saw nlso Wines v. Slate, 1912, 126 Tenn. 1, 149 8. W. 1058, halding
that where land bas heen approprinted for use as a private cemetery,
title thereto cannot thecealter lie transferred in anmy maunner so
.as Lo afleel the vights iucident to the private cemetery). S

-You muke reférence to the portion of 'Town Taw, § 291, which

provides in substance that title o lnnds which shali have been nsed

by the inhebitants of any tws as a cemelery or burial ground for
14 years shall be decmed 1o he vested in the-lown. 1t is our helief
that this provision vcluies (o public rutber than privald burial
grounds and, thorcfore, thut it does mot mpply 1o these two old
fumily burial plots. :

With regard to the ““small cernetery”’ you indicate that it was
onee owned by a cemetery association hut that it has heen abandoned.
You do not state whether or not. the assoemtion stil) exists. Jt is
oue apimion thut if the sssoeiation rewiins in exislencs, ovon

Seplembier 12, 1950

This opinion represents the views of the Office of
the State Comptrolier at the time it was rendered.-
The opirion may nio longer represent those views if,
among other things, there have becn subsequent .
court cases or statutory amendments that bear on the
issues discussed in the opinion. ’
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sinent of Law: Town Law §175(3) rumda. ides that membership
in a voldgteer fire company shall mot disqualify uch t:
coramissioter. Thus, by statute, these positions are deemed compatible.
A different sigy ut:lnﬁ presented, howevex, with respect to. the office of
chief engineer\ e CoMmMmissioner. R I G

First, gvfihﬂe haninations for these offices are made by members of
the fice depactmenk of the fire distsict, Town Law §176(11-e) 1_va.|dm
that the board of Ixe cosmmmissioness shall such nominations
and_moke the final Netesmination as mwhetln'n cestsin pominee

llz:nch fre district

T k Ozuuousov e S‘m‘rxeoumomn ‘A-—~».: L 19_57 3

“existence, and thess individuaks have contiol of active Funds, now. in
thesumof$175. - - - - LT T e
Iniqit'y: What is the status of an old ‘cemetery-in a town. that has
beesi unattended for 15 yéars, and is still used as a burial ground?

Statemewt of Law: Town Law §291 provides, in-part,-that title to a
lot or piece of land which shall have been ised by the inhabitants of any’
fown as & cemetery or burial ground foc the space of 14 years shall be
deemed vested in such town, and shall be subject in the same manner

* as other corporate peoperty of towns, to the government and direction

‘ 4 2. an POLIVITIESSIOIYCT ) OHTBBLSE p-the oD
;l;aéltl;lcb;a' would find Dignself sitting as a member of the board which
oo i one o own members to a position over which

body not Appoint oune © ‘ .
it h:sx:ny_ ver of appointment NMecroms. v. Hawkins, 261 NY 193, 184 .
NE 817'?1933); ood v, Tow\gf Whitehall, 120 M 124, 197 NYS -

789 (1923),-affd 206 AD 786, Q0 NYS 959; 7 Op St Compt 83
1951). - o :

L Secgnd, Town Law §176(11) states\bat the fire commissioness may

regulations and enforce disciplind with respect to members of

all fice companies and fire departments. Xbus, if a fire commissioner

inted five chief, questions of his Behavior as fice chief might -

were 8 e b
conceivfa lymkheﬁwdofﬁkm RISSION “rs,ofwblchhc!s
a-member, to be determined. Since it is evidignt that one oﬂicev.s
subordinate to and inconsistent with the othed), the offices are in-
compatible and may not be held by the same person (Peo ex rel
Ryan v. Green, 58 NY 295 (1874); Peo v. Irwin, 106 M 492, 2 NYS
24 686 (1938); 11 Op St Cowpt 63 (1955); 5 Op\3t Compt 463

(1949). | |
Conclusion: A fire commissioner may not serve as both cdwmissioner

and chief gf a volunteer fire company at the same time. B
May 13, 1960 :

This is contrary to- the rule that a public o - g '
' ‘ _ ~'This section also directs that the town board must provide for re-

OPINION 60382
Cemeteties—Town Responsibilities.—A tewn tay mot properly
mhnpﬁg:cmiayuﬂmmm{qdwmlﬁq
from hezatdous condiuons therein (Town L §291).

Statement of Fact: There exists in a town an old cemetery which

ded for 15 , but which is still used as a
h“gmxdb? "Il',i::::enis evidence ’S:I‘: the said cemetery had been,_ and
bably still is, under the control of one Norfolk Highland Cemetery
ncorporated, althapgh the office of the Secretary of State has no record

of such incorporated association.

Two ix:divngluhls, known ss trustees of tbesm(l association, are in .

of the town hoard. The town board may adopt
proper care of any such-cemetery an
the burial of the dead therein.

regulations foc the

U A

mowal of gress and weeds at Jeast twice in each yesr from any r

“or burial ground; by whomsoever owned, in that town where

control is not vested by other provisions of law in the town or in
teustees or other corporate body.. - - : L
In two yuvmusﬂlmons, this Department has stated that Town Law
§291 applies to public rather than private burial grounds, and does not
authorize a town to assume the burden of care and maintenance.of s
"neglected” ‘m\:ﬁe cemetexy or. busial plot (6 Op St Campt 248 (1950).
Because > still remain certain individuals. known as “trustees” of
an alleged cemetery association, as well as active funids of such associa-
tion, we must assume that such association was and undoubtedly still
is.in existence. This is a question of fact, however, which we are not
in pasition to determine. 1f additional xesearch of kocal records reveals
that these is, in fact, a cemetery association, it would . follow that the
subject cemetery is a “neglected private cemetery” to which Town Eaw
§291 bzs no application. E
We invite your attention to the provisions of Membership Corpora- -
tions Law §79-a, which awthorizes conveyance by a cemetery corpom-
tion to a lown of its cemetery lands. Again, whether said Nocfolk
Highland Cemetery Incorporated is a cemetery corporation established
by some special act s a question of fact we cannot detestiine.
Conclusion: The status of the cemetery must depend upon its natusre
as a private or public cemetery as determined From availeble recozds.

. July 1, 1960.

This opinion represents the views of the Office of

the State Comptroller at the time it was rendered.

The opinion may no longer represent those views if,
among other things, there have boen subsequent
court cases or sistutory amicadmenus that bear on the
issues discussed in the opinion. ) -

s )
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- Codificatios i hom, isgenerally trwe
- conflic\with the code will not thereafter- be municipal law, (ibid);

sk it —in
Ornrons oF Taa Stars Comrmonres ~ 5o

oddinances be published are customarily held inaj lﬁbhb '
oks (see Antieau, Mun Cosp Law, Vel 1, M,lﬁaﬁl cases dnm“
islation and is accompanied:

ordinances omitted or i,

by rekeal of all -previmis ordinatices;

AN - |

It is gyperally recognized, therefore, that a code 3
hpwally of velated pedinimbes By |s m.‘:;;“’é‘:.,'{"&‘:a‘:‘;

of o moderdiged restatement of the law. Codification includes the
assembly of all law presently in effect, » culling of the obsqlet

Dec 11 2009 10:42
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ne and permanent law, a .grou of it i
logical order, and vission to and enactnent by the hgulm%egpshx
authority. An imppriant characteristic of the is the repeal of
the old; equally so J§ enactment of the new., ough enactment, the
code derives its concltgive and exclusive right to enforcement. Without
it, it is but Huna facie\he law (Addxess given by William P. Leonard,
Legislative Reference Liprarian, New York State Library, to Traini
School for Fiscal Officety and Municipal Clerks of Lf‘le,Ciu'es
Villages of the State of Néw York, September 18, 1958, Albany, New

York; see Page 481 herein). :

. Accordingly, it is thought \that a codification of village ordinances
would necessarily involve, per d¢, tht;flmctnmt of a village ordinance
: ution. '

and not merely the adoption o _
The notice of the huli‘? oqiired belore the enactinent of such

mﬁmcofﬁl i

ordinance must be published (Vil & §90), and the ordinance may not
take effect fdm to the publication thereof (§95).
Village Law 589(595, (promotion \9f public welfare) by implica-

tion permits the village board of trusties to emact a codification ordi- - ‘
nance. No authority exists to codify such, ordinances by adoption of a

resolution.

from a publicity fund a certain amadpt of money for enumer-
ated purposes and “for such other and addijonal purposes as may
“?ﬁd to promote the general commercial and inJustrial welfare of the
village”. , : :
We do not believe that such provision of law a\thorizes the yilla

gz) Village Law §89(28) authorizes the village to establish and
expend

to pay for the cost of printing booklets which wwuld set forth the

village ordinances as cadified. |
Conclusions: (1) The village may not codify its ordinances merely
adopting a resolution. Such codification may be accowplished only
by enacling an ordinance. S

. (2) The village may not pay, fram the publicity fund, fyt the costs

of ﬁi;‘ting ets which would set forth the village ordigances as

February 5, 1960.

lished
qualified p&son. A code involves enactment by the board of trustees

 Cimme o o S Caserriga ™ 7 a7y

. OPINION 53-l121

“Neglhoteil Gemptesici—Cine b Town.—M's niglected csikelery ia

f::lwlh ot a privale canchery, the town board must provide cer-

bain care therefor (Town L §298(1). 16 it is privale in mature, the )

town suay zot sender'sath care (Stase Coust At VHI §1). o -
ient of Fact: There exisis in & town an ancient cemetery in

mmnmmﬂhﬂvepotbéenmdew‘tlﬁn the memory of any liv-

The cemedery is not owned or controlled by trustees or
jng resident. The el o":hele is no evidmcl:a’td indicate

that the cemetery was ever used-by the inhsbitants of the town as 8
conMnon cemetecy. : - %
Ingquiry: Is the town mandated to care l'ul'such cemetery? o
Stotemsent of Law: Town Law §291(1) provides in reference to
burial grounds, in past, as follows: B N
* % % The town board of any town maust also provide
- foc the removal of grass and weeds at least twice in each
* yeac from any cemetery or buria) ground, by whomso-
- ever owned, in such town, where such control is not
vested by other provisions of law in the town or'in teus- -
tees or other c tebody,andpmvideforlherm-
servation, care and fencing of amy such cemetery, * * %

" The statute does not apply o 'pli'\ratebmemies,"s'u‘wa l}_l,é Constitu-
tion of the State of New grll (CArt VIII §1) provides, in part as follows:

No * * * sown * * * shall give or loan any money oz
propesty fo or in gid of any" individual, or private car-

poration or association, or private undertaking 5
Arcordingly, the answer to this inquiry depends upon the nature

of the cemetery. If it is, in fact, 3 &:‘a&e ouuelugb )lhe town nol

undertake to care for it (6 Op St Compt 248 (1950); 2 Op St Compt

353, 468 (1946). .

This Department may not resclve the question of fact concezned. .
I€ the cemetery s, in fact, not a private cemetery, the fown must render
certain “appropriate care therefor, - ) : -

Conclusion: It is a question of fact as o whether the neglected
cemetery is private in-nature. I private, the town msy" not propetly
care for it. If, however, it is found to be not private in- nature,
town must cace for such neglected cerietery. ;

February 10, 1960. -

This opinion represents the views of the Office of
the State Comptrolier at the time it was rendered.
The opinion tmy Ro longer represent those views if, .
smong other things, there have beea subsequent
.coul cases ar statutory amendments that bear on the
.issues discussed in the opinion. . - .
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5 OPINION @éls

(",c-elny hhlm-w—-'l'm anuibily \ ‘own beard
wmovﬁtlu&zmnﬂdmn-dwub all ceme-

‘tezies, othey thin private busisl grousds, which are/sbeadomed ‘or
= ot coutrolied by-nye:iﬂn;iunlahdy. qlwbmﬂme
exists nv special fsud or eadewmeot fox sach. care. - Whether
or notl a patticnlar cemetery is of s privaie oy public weture is 8 -
yuestion of fact which can best be determined by svailable local
vecords (Town L §291(1). '

e Ly

qulxy Muyanoht,-_; ic alsusgve asjusnce‘of ﬂn pace}’_ o -

~Shgement of Law: There i no constitutionsl or mmwr“mhixm s

the ushmo{the ce also bein ig.a notary pu restain-
. ¢ 3: olfices are meompau e wnhm the com-

e uftEaI word:
[u Peo vel | yan v. Greene (58: NY 295. (1874), aleadmg New

" Yoik ease, the Court of. Appnls stated that incompatibilit g ;::l:‘
e.g., e :

two offices i\an inconsistency in. the functions of the two

and clerk of Yhe samccourt o an oﬂ’\w who presents his puscml .
he officer whose duty it is to

UrtllE Ur LUME IKULLEK FaX:o1s=404-2511Y

Iuguiry: May a town clean up ) ahndoned w ina v'llage

within the town?

Statement of Law: Town Law 529[(1) pmvtdps, in tefe:ence to

bucial grounds, as follows:
* * * the wwn board of any town must also ldefot
remvalofgussand‘we&ﬁunallcunela ‘other tbif '
ivate burial which are abandaned. or not con-
trolled by any cxlstmg board or body and for the care of
which: there exists no specnal fund or mdowpent L

Tlns statute does not apply to private cemeteri
association wnuecuad vmh a eemelz:y remains mael;ence lf m

not activel |he tow ot 7 B
&mm 248'281 n may not care for such cenetety
ndoned”, wnt]nn :

6 Op St
The determination of wlnellm 8 cenietery is 1&

the texms of the siatute, does not mecessarily mesn ownas]np re-.
lmqmsl\mmt as a matter of estal fact; but rather contemplates a
condition of abandonment existing as a matter of commonly accepted
fact (1952 Op Ady Gen 173). ]F it is determined that a cemetery is
“abandoned” the fact that it is within a village in the town does not
relieve the toun of the responsibilities imposed on it. by §291(1).
The arhount which may be expended in any oue year for the cire
of an abandoned cemetery is limited by the statute to $500.

Conclusion: A town boacd must provide for lhe removal of grass

and weeds from. all cemeteries, ‘other than private burial grounds, =

which are abandoned ar nat contiolled by any ex:slung board or body,
and where tiere exists no special fund or endowment For such cue.
Whetlier or not a particilar neglected cemetery Ixfa;mvnte or ‘public

nature is a question of Fact wluch «can best be delennmed by available

Jocal records.

August 15, 1960.

}.: s

This opinion represents the views of the Office of
the State Comptroller sk the time it was’mtdcrcd
The opinion may no longer represent those views if,
among othes things. there bave heen it
court cases or statutory amendnents thpbar on the
lssues discussed in the opinion. ) i

|

|

|

' county—ovm

SCCOUMLS lv - in
audit mdi accd u I’he oﬂices ‘must_subordinate one another,
the ‘ather

- and they must, p¥ se, bave the right to interfere one with
before they are incdppatible at canmon law-. - :
o prevent the justice of the peace, -

Vl’e'belleve that th re is no
upon bei appointed notaty put hc from discharging his- duties as

justice of the peace. It¥s our opinion, therefoxe, that the offices- are not
incompatible.  An- opintyt of the Attom General (1899 (gt
ti wxl

“Gen 267) held that the ol§ce of notary public is not incom

any other state office, unle; the statute relating to the of
declaces. And anothes opi
(1947) held that a town office\ may be appointed a notary public.
Conclusion: The offices of Ypstice of the pwae and notary public
are not incompatible. : )
Angust 9, 1960.

PlNlON‘ 2l

Sewer M«nuiﬂn of Private Liks.—A city may condi-

. tionally suthorize, by local law, the connéchem to the city sewer
sysbemdn sewes lioe eonshuchd bj' @ conak (City HRL §11).
contract with a county to djspose of sewage from

Juqui ac
- Jualrrt M oestedoutslde the cnly us?- Lt

Statement of an' We fail 1o ﬁnd any

‘specifically authorizes a city to entex into s
zwthe basis of an earlier opinion (3 Op. St Compt 13 (1947) we
“ believe that the city ‘could properly authorize the contrigt in question

local law.
by o i withsoch a suuatmn (Kcﬂy v. Mille; 78 M 584,

In ome case dealin,
139 INYS 991 (19151) the courts refused 1o prevent city offighs from

peuum such a connection,
. it whq:gthe:e was no‘ waste of city. funds or ptoputyidtlvhere the city’s

system was mnore than adequate o handle the
and where the reumssnon was for a temporary. connection.
. Sale of sw
“outside their I

R]

its mlgllt be regarded as an’ analogous sutuaunn ‘

niok of this Department (3 Op StCompt405 '

of law which -~~~
a co xacl However,

although no statute specifically 2 thonzed ‘

itional - Ryrage,

water god electricity by municipalities to pedons




OFFICE OF COMPTROLLER Fax:518-4¢4-5119 Dec 11 2009 1U:41 P.U>
| .
®
®
Eé b
, . s a
rm . o "
\ 59=bh3 .

‘OORUM & PEASE “ NGTER"

W § 291: A town may not sssume control of & pri

ot gg longpr used or owned by the private family,
2 . May a town assume control of a private burial plot
§seld or ow ned by the private family? '
Statement of Law
i Town law § which provides that title to lands

vate burial '

no longer’

which have

been used by the inﬁabit_anhi Mwﬁggmbuﬁal groudd - .
for fourteen years shall bec deemed to be ves own, "relates

ublic rathéer than private burial grounds." (6 Op.

fl950]). Section 291 does not authorige a town to a
burden of care and maintenance of a "neglected™ private
burial plot.

"abandonced™ ceheherias. To be considered "abandoned™,
nugt have lost completély its identity as & burial gro
as bodies remain interred in its soil, and the graves
discernibls, however, a cemetery is not Mabandoned”, in
s5ense, (195§ 0p. Att}'. %nc 171'?

Conglueion

There 18 & significsnt differonce batween' "negloc;%:"

®

scd or owned ‘the private family.

B

nly 29, 1959

State Compt.
Jsume the !

cometery or;f

cematery
. 8o long
main "8,

the statutory

A town moy . not assume control of a private burial plot no 1ongar "




OFFICE OF COMPTROLLER Fax:518-474-5119 Dec 11 2009 10:43 P.12

. "
o« -
TOWN LAW, 5291(1): Discussion of what interest a towd may have in
an old cemetery, : : ' ' gL
/ Jenuary 11, 1966 )
\ . 4
Donald Trecy, Esq.
Town Attorney of c:larlutom -
10 Maple Avenue- - o
New City, New York 10956 . ,
Y Re: Town of Clarkstown
Dear M. Txacys
This is in reply to sn inqu:tn dated Decenber 10, 1965, fronm
the formexr town attorney. We have been 2nformed of th tcnowinsl
L There exists in the Town of Clarkstown a cemetery in which
. o the last intervent was in 1905 and the first a -1782,
) Upon investigation it has been ascertained that towm

of Clarkatown has maintained the cemetery for ove twent:
years, Recently an order was obtained by the alle * o
of the cemetery to remove the bodiex, %The 'rown o clukstm

was not made a party to the meeedznp .

Based on the above factual situation we were aaked vhether the
town has acquired any proprietary interest in the cemet in viu :
of the provimions of section 29] of the Town Xaw., .

Section 291(1) of the Town Law involves three chn es of o
cemeteries. Firgt, thers are those cemeteries or buriasl}l grounds in
. which title thereto is law vested in the town afiér. such cemeteries 4
heve been used by the bitants of the town for at least fourteen \ /
years. The second class consists of those cemeteriesn h may be
privately owned but whore control thereof im not vested by other
provisions of lsw' in the town or in trustees or some other ¢o orate
body., As to this e¢leps, the town scquives no $itle to
is required to .furnish speclfied maintenance. The third class
conaists of those: semcteries, pther than private burial munds,
which arc abandoned {neglected) or not controlled by exist
. board or body and for the care of which there exists no
 or. endowment, Title to theae cemeteries, like those - in ,
" category, Goea not pass Yo the town, but the town is pe BT R
. perform limited maintensnce, Town Law, section 291, spplles to publlp . =
"‘f rather than private burul ds (6 Op. ltnte comt.-: : e g
16 Op. State com. 194, ( 33

1 =
. ) ., 3 i ) )
! ‘ %
. & — . i .
v P . “r .
. v
- - . - - L
'
: . . . E .
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Donald !.'r”,'n ¥aq, -2 " 65-917 |

Unless the cemetery in quostion f3lls within the first '
outegory, the town could mot prevent the alleged property cwner rm
removing the remains of those buried therein, The cemsteries im this

. category are »tuallr those acqumd by publis user after rmtean
years.

Land for 2 mnc cemeter; may be acquirea by purchase, :
dedicntion or condexmation, In regird to & dedication of und re:- 'y g
2‘&3 1o eemete s the court in Eunter v. Trustees of Ssndy Ri ‘

; s B R} stttcdt ' o

"A dedication Ray be mmde uithnut writing * ¢

ag well a8 by deed, It 4w not ncoess that'

the owner should part with the title he

has; for dedication has respect to the posamess!

and not the permanent estate, Its effect is ~

to deprive a party of title fo his land, but to .
estop him, while the dedication contimmes in foroe,
from zeserting that right of exclusive possesafon .
md enjoyment which the cwner of propem ordinerily

At eomon 1aw where land had been dedieutad for 3 15.0 oemetm
purpoges, the right of the publie in the cerme vu B mere easement._

The title to the land was not in the public nor 2 relatives of
the persons burded therein., If the publiié abandencd tho cemet:

“would lose the exclusive right to possession mnd enjo At and o
original owner or his heirs or ass would reacq the r‘.ld'at or
posseass.on and, en:o!énent. (Rutchinsen Lend Co., Inc, N

2, / i3}, . _ | , .
. Tt was to wipe out this reversionary interest that the Lpgunéu‘ﬁ
provided for the vesting of title in the town after fourteen years.

" ABE , that the cemetery in guestion i & public cemetery . .

- (see v, 1062, 224 WIS 24 823) snd has been used by the ' . .,
inhabitants of the town as such for at least rourt«n years, 11;

18 our opinion that uant to the provisions of sectfen 290{1

the Towm I.nn. title ‘the cemct is vested in the Town of .
Clarkstown, The townh of course will have to show that the cmtcr,y
- i not a private buriasl g-oundmdmz tho:mblicus 8 1t for at
leagt fourteen years, ' e

' s ot T ) ’ F
R --e.“té.n—v‘ b 5 5 R . R )
pp— - 4
. v : &
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'Donald Trecy, Baq. S | e

UMFILC Ur LU'r IRULLER FAX013=4r4~D11y

'
wh ey o :

Although the last dnterment in the semctery In qu

1909, the law has provided for acquisition of a

public umer after fourteon ars. lection 291 or
u derived from Town Law of 1509, ehap, §332, Section 332 was
derived from Town Law of 1890, chap. i 95, Beotiom 195 |
contained the provision ror vesting of itle after een ewrn
OfmnO“GG'v’IMI fourtecn year provision was also d in the .
Reviaed Statutes of Z Revned Statutes, 1827-1828, Part 1, .
Chapter XI, Title YII. 1)e In fact, chapter 67 of the Laws of 1826
provided far the vesting in towns of title to lands which had been .
used for s long tine as a publie burial place,

However, ms indicsted above, if the town has not
‘a8 aforesalid, the mere fact of yearly msintensnoe giv
vmﬂetm rigntn. .

‘We trust that the ihon will be of azsistance to:
. Yery truly ¥o
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4 he,mqwes a nlary

eoounl imm:ner emceptwheu,
for all sexvices-- . -

i Yeu of fees, shall be entitled ¢
pertimed }“'““"d"ﬂ“lmdﬂwo ucentumof“;
sed by him uwﬂed -
c°““'7 L‘ ' ‘201 melcs in part as follows: - bl
Notwithshnding the provisions of any geners] law olher

than _this plet or of any ' law to the conlgacy,
mh ‘board supermon shall Gx ﬂ?‘ nlxy of al} oﬂiuas

NEMMDETS [

-‘ Ned od- Mm by ;l'o'l.-.Cmtr Law Mﬂ(h), ;
yhehadiind-u coumties to maiistain’ sbsodoned -cometeries, does
: ao;ll;mui-mhn-dnﬁnhcldiaunm (TmL

lnqlmy: Ta's ‘view of Counly Law !2.22(5—:), which. audlKHcs comn-’

ties to maintain abandoned “cemeteries, . is it now proper for a town

to appropriate maney for such a pmpose?
Shtunent of Law: TFown Law:§291- requires mm to caxe: fo: cex-

‘that it was the intention of thg Legislature that, on
. 1, 1951, the salary hixed by the board of supetvisoxs oc all county

‘muted to: the percentages an

-~ of New Yok, which are not subject to review tlus

 that the quoted. provision of the A

S e IO COYn

Judiciary. Such snlary slnll lie mlllen of all fees, per-'.
Centages, emolut\ents or other form of compensation pay-
able tor sexvices dcn:ed in Pﬂfqman.u: of the powers
and duties of the o

ln an eaclier opinion inl_ae e ing this’ secmn, Ilns tmﬁed

a er]ammy
; mbelmhmoiallfaesandotl\er

' olﬁcmspmd from cow funds :
received y sudh officer, which _lecapts should be-"

compensation
lon% to the county (7 Op St C'o 64 (1951).
owever, County Law §2 provide that that law applies to all coun-

ties except one wholly contained witi\n 4 city and except one og:n

~“ing under an alternative farm of county government gwmg tlu:

of supervisors general ppwess of local legklation.
It thus appears, in the [irst instance, ) t, in all counties not so

ted, the treasurers, being paid salacidg in Leu of fees, are not
thocied by Wgculowe and Markes

Law §123(1)(c).
OF the fixst class of excepted counues we find\ those within tbe Cuy

OF the second. class, there are presently four: Moloe, Nassau, West-

chester, and Erie.
In each such instance, however, either by provisidys of the county

charter or by local law, the treasurer or equivalent dfficer is paid a
ollowsdwn

(Gired salary in lieu of all fees and other compensation.

application in counties outside the.City of Neéw York.

Conclusion: A connty treasurer outs:dg
entitled to receive 2% of dog fund moneys dnsbumd by him, {ther to

‘his personal use or to the use of the cuumy
Fcbmary29 1960. ‘

\ns follows:

Depactment. -

lculture and Markei Law ims po -

the ity of New Nk it not

tain types
Connty Law 5222(54) (added by L 1959 cli 398) pmvdes in part

“Fhe board of supervisors of any coumy may, by-the af-
fmative-'vose of twothicds of the tofal membership of
dnelxmd.prw-ieﬁttbeperpmlcne,u ep and

~ * maintenance of any cemetery locited within the county
if such cemetery is obandoned or mot comtrolled by am
existing board orfboug and for:the care of which there
exists no special or. endowsment nnd the expense
thereof siaay be appropriated: from- fumds in the county
treasniry ot olherwwe appmop'nwd * % * (emphasis
added)

It follows that, wheye a town has qpproprmed moneys and s carmg.
for a cemetery, a county i not authorized to do

Conclusion: County Law §222(5-2) does not pmlulm towns fmm
maintaining abandoned or neglected cemeteries. - »

Ducelnbgr 23, 1959.

This opinion represents the views of the Office of
the State Comptroller at the time it was vemdered. .
The opinion may ao-longer represent those views if,
* among other things. there have becn subsequent
] coun cases or siatutery amendments that bcuronlhe
issusdumsscdmth:upmmn ey -
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STATE OF NEW YORK))

) SS.:
COUNTY OF SUFFOLK )

I, Gina Guccione, being sworn, depose and say:

On January 13, 2009, | served the within Verified Answer with Objections in Point
of Law with supporting Affidavit of Kim Kramer-Romero and Carol A. Bissonette, by
depositing a true copy thereof enclosed in a post-paid wrapper, in an official depository
under the exclusive care and custody of the U.S. Postal Service within New York State,
addressed to each of the following persons at the last known address set forth after
each name, via Federal Express:

Regina Seltzer, Esq.
30 Brewster Lane .

Bellport, NY 11713 :j .
AR A 4

GINA GUCCIONE

Sworn to before me on

DEBBIE L. MASTERSON
NOTARY PUBLIC, State of New York
No. 01IM£4694984, Suffolk County
Teem Expires February 28— 5] §



Index No. Year RJI No. Hon.
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK

Application of
FIREPLACE HISTORY CLUB,
and MARTIN VAN LITH, Chairman,

) PEtitioners,
For a Judgment Pursuant to
CPLR Article 78

Index No. 09-28006

—-against-
TOWN BOARD OF THE TOWN OF BROOKHAVEN,

Respondents.

VERIFIED ANSWER WITH OBJECTIONS IN POINT OF LAW

Robert F. Ouinlan, BROOKHAVEN TOWN ATTORNEY

BY: Barbara M. Wiplush
Attorney for  Respondents.

Office and Post Office Address, Telephone
1 INDEPENDENCE HILL
FARMINGVILLE, NEW YORK 11738
(631) 451-6500

LITIGATION PAPERS ARE NOT TO BE SERVED BY FAX EXCEPT BY EXPRESS PRIOR WRITTEN PERMISSION

o 75}“’6 (Rule 130-1.1

)

“Print bepgat . :
Attorney(s) for Barbara M. ﬁlleyiush, SExior Asst.Town Atty.
Service of a copy of the within is hereby admitted.
Dated,
Attorney(s) for

Please take notice
[0 NOTICE OF ENTRY
that the within is a (certified) true copy of a

duly entered in the office of the clerk of the within named court on
O NOTICE OF SETTLEMENT

that an order of which the within is a true copy will be presented for
settlement to the HON. one of the judges
of the within named court, at
on at M
Ttacs Yours, etc.

Robert F. Quinlan BROOKHAVEN TOWN ATTORNEY

BY: :

To Attorney for

Attorney(s) for

Office and Post Office Address

1 INDEPENDENCE HILL



