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"it is the public policy of this state that cemeteries shall be kept in proper
condition and appearance .... It is more plainly pronounced in the authority
granted to.. . provide for the perpetual care of any cemetery which is abandoned
(and here the word should be construed to mean neglected) or not controlled by an
existing board or body for the care of which there exists no special fund or
endowment... Section 291 of the Town Law.

Town Law Section 291 has, in fact automatically vested the title to the cemetery
in question in the Town of Brookhaven. That section even mandates the removal
of grass and weeds at least three times in each year from any cemetery by
whomsoever owned in any town".



proceeding, an Article 78 proceeding is governed by the general provisions of the CPLR

pertaining to summary determinations which provision states that the court shall make a

summary determination upon the pleadings to the extent that no triable issues of fact are

raised. (CPLR 7804 (a).

7. Vague conclusory or generalized allegations will not create a triable issue of

fact. Gagnon v Board o/Education o/Manhasset, 119 AD2d 674,500 NYS2d 801. Also

no triable issue of fact exists where the material issues merely involve statutory

construction, Maliszewski v Regan, 144 AD2d 170,534 NYS2d 718, or where only

questions of law are involved. Guddemi v State Div. 0/Housing. Indeed, a sole question

of law can be determined by the court without a hearing. Kane v Walsh 48 NYS2d 367.

8. Moreover, the Town's position that there is a question of fact about whether

these cemeteries are public cemeteries is undermined by its longstanding practice of

maintaining the historic cemetery that is known as the Hulse Family Cemetery located on

Fireplace Neck Road in Brookhaven. In all respects except one, the Hulse cemetery is

like the other cemeteries at issue. The only difference is that it is higWy visible from the

road and it is located opposite the elementary school.

9. Respondents claim about the ownership of these cemeteries is irrelevant.

They are abandoned and neglected and therefore, as the Town has acknowledged in the

past, fall within the ambit of Town Law section 291.

10. This proceeding is not seeking to determine who owns the cemeteries or to

provide a new designation or new characterization of these cemeteries, it is merely

seeking to have the Town resume their previous care and maintenance of these

cemeteries. (See Pet. Aff. 40-45)
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