SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK
Application of
FIREPLACE HISTORY CLUB,
and MARTIN VAN LITH, Chairman, NOTICE OF MOTION
Petitioners,
For a Judgment Pursuant to Index No. 09-28006
CPLR Article 78
-against-
MOTIOM/CROSS/OSC
TOWN BOARD OF THE TOWN OF 5 ;gﬁi?m
BROOKHAVEN &3&;1: Cin ‘;‘!!@M
Respondents. - )

PLEASE TAKE NOTICE, that upon the annexed affidavit of REGINA
SELTZER, sworn to the 25" day of January , 2010 and the affidavit of Martin Van Lith,
sworn to the 25" day of January 2010, and upon all papers and proceedings heretofore
had herein, the undersigned will move this Court at the Courthouse located at 400
Carleton avenue, Central Islip, New York, on the gt day of February 2010, at 9:30
o’clock in the forenoon of that day or as soon thereafter as counsel can be heard, for an
Order pursuant to CPLR 3212 directing summary judgment in favor of petitioners and
against respondents, on the grounds that Brookhaven Town violated its lawful Town
duties as explicitly set forth in Cemeteries Town Law Section 291 and that respondents
have raised no triable issue of fact and a summary determination is appropriate based on
the pleadings, papers and admissions in accordance with the standards for granting
summary judgment (CPLR 409(b); and granting such other and further relief as the Court

deems proper together with costs and disbursements.



PLEASE TAKE FURTHER NOTICE, that pursuant to CPLR 2241(b), answering

affidavits and any other papers in opposition to the above motion, if any, are required to

be served upon the undersigned at least two days prior to the return date of this motion.

Dated: Bellport, New York
January 25, 2010

To:

Barbara M. Winplush

Senior Assistant Town Attorney
Town of Brookhaven
Department of Law

One Independence Hill
Farmingville, NY 11738
631-451-6500

a
‘ %7”4/1‘/ 7

e

REGINA $ELTZER, ESQ.
Attorney for Petitioners

30 Brewster Lane
Bellport, New York 11713
(631) 286-8849

i,



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

Application of
FIREPLACE HISTORY CLUB,
and MARTIN VAN LITH, Chairman, Affidavit

Petitioners,
For a Judgment Pursuant to Index No. 09-28006
CPLR Article 78

-against- Assig: Hon. M. Tanenbaum

TOWN BOARD OF THE TOWN OF
BROOKHAVEN
Respondents.

STATE OF NEW YORK)

COUNTY OF SUFFOLIQ)SS:

REGINA SELTZER, being duly sworn deposes and says:

1. I am an attorney at law duly admitted to practice in the courts of the State of New
York and counsel to petitioners and am fully familiar with the facts and circumstances
surrbunding the underlying proceeding and the motion for summary judgment.

21 This affidavit is submitted in support of the petitioners motion for summary
determination in this special proceeding pursuant to CPLR 409, for judgment directing
that the Town of Brookhaven comply with Town Law Article 17- Cemeteries-Section 291
and remove the grass and weeds frém the cemeteries listed herein by petitioners, dating
back to Revolutionary times, (hereinafter referred to as “historic cemeteries®). (A copy
of Town Law Article 17- Cemeteries- Section 291 is annexed hereto as Exhibit A).

3. Petitioner, Fireplace History Club ( “History Club* ), is a non for profit

association that has adopted as its goal the patriotic work of implementing New York



State Legislatures” Town Law Article 17- Cemeteries. The History Club’s standing to
maintain this proceeding is without question. Brookhaven Town officials have repeatedly
relied on the Club for information relating to these cemeteries. The Town has publicly
praised the History Club for its invaluable work in educating the public on the importance
of preserving and transmitting the cultural heritage and history of these cemeteries. The
Town provided an $11,000 grant to the History Club to continue its work. The Law
enacted by the Legislature in reverent gratitude for the service of the men and women
who fought and died to secure the blessings of liberty for future generations in the
American Revolution, mandates that the Town has the obligation to identify, mark and
care for these graves. To allege that the History Club, founded to implement the
principles of Town Law section 291, has no standing, is to contend that no one has
standing.- an irrational, ludicrous claim.

4. To ensure that the cemeteries continue to provide a link to our past history and to
our heritage, the History Club in addition to doing physical work to identify, restore and
maintain the cemeteries has provided educational, historic tours for local school groups
and history buffs. (Exhibit B).

5. In the past few years, the History Club has found their efforts to do their work
greatly hampered and often impossible by reason of the failure of the Town of
Brookhaven to remove the grass, brush and weeds from the cemeteries.

6. The problem was exacerbated, by the fact that the Town officials while
acknowledging their legal obligation to remove the grass and weeds, seemed unable to get
the task accomplished. As late as June 3, 2009, Carol Bissonette, the Deputy Parks

Commissioner, assured the History Club that the cemeteries would be mowed and the



overgrown paths, that were impenetrable, would be opened to access, but despite her
promises and those of other officials, the work was not done. (E* hibt E)
7 Only after it became obvious to the History Club that if they do not obtain Court
intervention, these monuments to the people who fought so valiantly for our freedom,
will be desecrated by neglect, did the History Club on July 16, 2009, commence this
proceeding seeking an order directing the Town of Brookhaven to comply with Town
Law section 291 and remove the grass and weeds from the above referenced historic
cemeteries.
8. New York State Town Law Section 291 in relevant part states:

“The title to every lot or piece of land which shall have been used

by the inhabitants of any town in this state as a cemetery or burial

ground for the space of fourteen years shall be deemed to be vested

in such town, and shall be subject in the same manner as other

corporate property of towns, to the government and direction of the

town board.”...

“It shall be the duty of the Town Board to remove the grass and

weeds from any such cemetery or burial ground in any such town at

least three times in each year, and to erect and maintain suitable

fences around such cemetery or burial ground.”
9. The Law, has been in existence for almost two hundred years and in all that time
the Town of Brookhaven, until its January 13, 2010 Answering papers, has by deed and
word consistently acknowledged its legal and moral obligation to maintain these historic
cemeteries. Even during the Great Depresssion of the 1930’s when the Town was in
financial difficulties, it still fulfilled its legal obligations to maintain these cemeteries.
(Exhibit C). So too, in 1964, the Town ensured that the work was done by retaining an

independent contractor to maintain the very same cemeteries at issue here. (Exhibit D).

10.  Consequently, Respondents’ answer, denying knowledge or information as to



allegations contained in paragraph 1,2 5, 6, 7 and their objections in point of law, are
shameful, blatantly false fabrications, without any basis in fact, intended to mislead the
Court.
1% The true facts set forth below, demonstrate that that there is no triable issue of
fact raised and that this court as a matter of law should direct judgment in favor of
petitioners.

STATEMENT OF FACTS
12. Town Law Section 291 has a long history. The first full sentence in Section 291
derives from the first edition of the revised Statutes of the State of New York. It is
necessary to consider the origin of this sentence in order to understand the legislative
history of Section 291.
13: The sentence as it appears in the revised statute passed in 1828 had the following
wording ( in 1828, this was the entire content of Section 291):

“The title to every lot which shall have been used by the inhabitants of any
town of this State, as a cemetery or burying ground, for the space of fourteen years
next and immediately before this title shall take effect, shall be deemed to be
vested in such town, and shall be subject in the same manner as other corporate
property of towns, to the government and direction of the electors in town
meeting. (1 R. S. 1830, p. 360.)”

14.  This wording first appears in the Revised Statutes of the State of New-York:
Passed during the Years One Thousand Eight Hundred and Twenty-Seven, and One
Thousand Eight Hundred and Twenty-Eight: To Which Are Added, Certain Former Acts
which Have Not Been Revised. It can be found in Chapter XI. Of the Powers, Privileges,

and Duties of Towns, Title VII. Local and Special Provisions, Section 1. Title to Burying

Grounds, on p. 360.



15. The wording is nearly identical to that of today’s statute which reads as follows:

“The title to every lot or piece of land which shall have been used
by the inhabitants of any town in this state as a cemetery or burial ground
for the space of fourteen years shall be deemed to be vested in such town,
and shall be subject in the same manner as other corporate property of
towns, to the government and direction of the town board.”

16.  The legislative history of the first provision in Section 291 conclusively shows
that this law originated long before the Rural Cemetery Act of 1847, therefore the Town’s
contention that “a public nature” of a cemetery depends on the “sale and purchase of . . .
mapped lands or lots to the public” can not be correct. It can not be the case that this first
provision of Section 291 was meant to apply only to a type of cemetery which had not yet
come into existence; L. e. cemeteries authorized under the Rural Cemeterhy Act of 1847,
or was meant to apply on to those cemeteries that possess “a public character” as a result

of the sale and purchase of mapped land or plots to the public.

17. On April 17, 1901, an amendment was made to the law that immediately took effect.

CHAP. 386.

AN ACT to amend the town law, relative to the care of abandoned
cemeteries.

BECAME A LAW, APRIL 17, 1901, WITH THE APPROVAL OF THE GOVERNOR,
PASSED BY A TWO-THIRDS VOTE.

The People of the State of New York, represented in Senate and Assembly,
do enact as follows:

SECTION 1. Section one hundred and ninety-five of chapter five
hundred and sixty-nine of the laws of eighteen hundred and ninety,
enntitled An act in relation to towns, constituting chapter twenty of the
general laws, is hereby amended to read as follows:

SECTION 195. Burial grounds, when to belong to town The title to every
lot or piece of land which shall have been used by the inhabitants of any
town in this state as a cemetery or burial ground for the space of fourteen
years shall be deemed to be vested in such town, and shall be subject, in



the same manner as other corporate property of towns, to the government
and direction of the electors in town meeting. In any town, for which
trustees of burial grounds have not been chosen or provided in sections
one hundred and ninety-three and one hundred and ninety-four of this
chapter, the town board may adopt regulations for the proper care of any
such cemetery and burial ground, and regulating the burial of the dead
therein. If a cemetery or burial ground in any such town is not used for
burial purposes it shall be the duty of the commissioner of highways of
such town to remove the grass and weeds therefrom at least once in each
year, and to erect and maintain suitable fences around such cemetery or
burial ground at a cost not to exceed fifty dollars unless authorized by a
majority vote of such town. The cost and expense of such commissioner in
performing such duties shall be a town charge and shall be paid in the
same manner as other town charges.

SECTION 2. This act shall take effect immediately.
18.  The amendment is clearly entitled “An act to amend the town law, relative
to the care of abandoned cemeteries.” It does not say abandoned public
cemeteries, abandoned private cemeteries, or abandoned family cemeteries. It
says abandoned cemeteries without qualification and makes no distinction.
19. The text of Section 195 does not itself use the word abandoned, and instead uses
the phrase “a cemetery or burial ground . . . not used for burial purposes,” thus giving a
working definition of what was to be considered an abandoned cemetery. An abandoned
cemetery is a cemetery or burial ground that is no longer used for burial purposes.
20. It is significant that the act was amended at the urging of the Daughters of the
American Revolution. In the DAR publication, The American Monthly Magazine, the
Kanestio Valley Chapter recommended that other chapters ask
“that wherever there are old cemeteries, the care of which is not otherwise
provided for, especially those in which rest patriot dead, whether of the American
Revolution or of our subsequent history, the local chapter should call the attention

of the town board to this enactment and ask for its effective execution.
The American Monthly Magazine, Vol. 28, February 1906, No. 2, page 11



21. The law as it existed on April 17, 1901, covered two kinds of cemeteries,

1) those which had been town burying grounds and which were not owned by
others, and for which title was vested in the town (cemeteries belonging to the
town), and

2) cemeteries and burial grounds no longer used for burial purposes.

22. This section was further amended in 1909, 1917, and 1920, but it continued to cover
only two categories of cemeteries. Between 1920 and 1960, a third category was added:

The new category provided the following :
the town board of any town must also provide for the removal of grass and weeds
from all cemeteries, other than private burial grounds, which are abandoned or not
controlled by any existing board or body and for the care of which there exists no
special fund or endowment
23. Section 291 as it currently exists applies to three kinds of cemeteries:
1) those which had been town burying grounds and which are not owned
by others, and for which the town could assume title and control

(cemeteries belonging to the town),

2) cemeteries by whomsoever owned that are not otherwise under the
control of the town or controlled by trustees or other corporate body, and

3) all abandoned cemeteries, other than private burial grounds, that are not
otherwise under the control of the town or controlled by trustees or other

corporate body.

A CEMETERY OR BURIAL GROUND THAT IS OWNED BY THE PUBLIC
IS NOT PRIVATE

24. Private property is property that is not public property; that is, it is property that is not
owned by a public governmental entity. A “private” cemetery or burial ground is a kind
of private property. In order to be a private burial ground or cemetery, the property must
satisfy two conditions:

1) the property must be privately owned, and

2) that property must be used, or it must have been used, for interments of human
bodies.



25. Five of the cemeteries on the Petitioners’ list are acknowledged by Respondent to be
owned by public governmental entities. By definition, property that is publicly owned
can not be private.

26. The Respondents acknowledge that the Rose Family Cemetery is owned by the Town
of Brookhaven. The Respondents also acknowledge that the Rose Family Cemetery is
not private and that the town is _obligated to fence, preserve, and care for it.

27. In Respondents’ Exhibit A in the affidavit of Kim Kramer-Romer, the Respondents
allege that the David Hawkins Cemetery and Nathaniel Hawkins cemeteries are owned by
the United States government and that the South Haven Presbyterian Church Cemetery
and the Carman Family Cemetery are owned by the County of Suffolk. As all four
cemeteries are owned by public governmental entities, these four cemeteries, just as the
Rose Family Cemetery, are not private cemeteries

28. These four cemeteries then, according to Section 291, are cemeteries falling into
Category 2: cemeteries by whomsoever owned that are neither owned nor under the
control of the town. A family cemetery located on public land, for which title is not
vested in the town, is one for which the town is required to remove the grass and weeds
twice each year and for which the town is obligated to provide for the preservation, care
and fencing, since such a cemetery falls in the category of a cemetery or burial ground by
whomsoever owned. Therefore these are cemeteries which the Town is obligated to
preserve, care for, and fence. (See Opinion of the State Comptroller ( Opns. St. Comp.
60-616 (1960)) contained in Exhibit C of Respondents’ Verified Answer confirming the

above.)



CEMETERIES AND BURIAL GROUNDS, THE TITLES TO WHICH HAVE
BECOME VESTED IN THE PEOPLE OF THE STATE BY ESCHEAT, ARE PUBLIC
CEMETERIES

29. Of the remaining cemeteries for which the Town claims they have no obligation to
provide care because they are “private” cemeteries, four have no known owners and fall
within those land covered by Section 200 of Article 2 of the Abandoned Property Law of
the State of New York.

30. Section 200 of Article 2 of the Abandoned Property Law of the State of New York

states:

Escheated lands. All lands the title of which shall fail from a defect of heirs, shall
revert, or escheat, to the people.

31. Pursuant to the Abandoned Property Law of the State of New York these cemeteries
have escheated to the people. The Respondents have been unable to show that any living
person holds title to these cemeteries. Thus the Hulse Cemetery, the Corwin Family
Cemetery, the Azel Hawkins Cemetery, and the Barteau Cemetery have escheated to the
people of the state and are, therefore, public cemeteries.

32.  The Respondent can not claim that a burial ground is a private burial ground
unless there exists a private owner who controls who may be buried in the private
cemetery and regulates access to it. There have been no burials in any of the cemeteries
on the Petitioners’ list for more than 70 years.

33. For many years (as early as 1950), individuals who are not private owners, have been
entering these cemeteries. There have been many acts sufficiently open to put a diligent

owner on notice, if one actually existed. There has been clearing of brush and vines, the



up-righting of fallen stones and the repair of broken ones. Additionally, the cemeteries
have been accessed by the Town of Brookhaven, and by teachers and pupils in the school
district and used by the teachers to educate their students regarding the early settlers of
the region and the lives of prominent citizens of the Town of Brookhaven, including
Supervisors of the Town.

REMOVAL OF GRASS AND WEEDS FROM THE CEMETERIES BY THE TOWN
OVER AN EXTENDED PERIOD OF TIME CONSTITUTES RECOGNITION OR
ADOPTION OF THE BURIAL GROUNDS BY THE TOWN
AS PUBLIC HISTORIC CEMETERIES

34. Petitioners have already shown that a cemetery can acquire “a public character” by
other means than “the sale and purchase of . . . mapped lands or plots to the public” as
provided for in the Rural Cemetery Act of 1847. Exhibit C of Respondents * Verified
Answer states that “the law has long provided the acquisition” of a cemetery used by the
public “by public user.” (See Opns. St. Comp. 65-917, (1965).)

35. In the case of privately owned cemeteries, the uninterrupted enjoyment of these
cemeteries for very long periods of time has created a public easement by prescription.
36. The intent of the landowner and his consent or dissent to the public user of his land
are immaterial, standing alone, to the question whether an easement right has been
established by prescription.

37. The fact that an owner does not intend to abandon his land, and dissents to its user as
an historic public cemetery, does not preclude the public from acquiring a public
easement interest in it nevertheless, unless the owner does some positive act amounting to

an interruption of the adverse user.

38. Also, the fact that the owner's acquiescence in the adverse user is due to a mistaken



belief that such easement has been duly established by the public authorities, does not
defeat the public's prescriptive easement right to it.
39. It is true that under the Real Property Law, such public use can not affect the title to
the property, if any living private owner truly exists in which such title might be vested,
but long enjoyment of these cemeteries by the public as historic cemetery sites raises the
presumption of a grant of an easement. Such an easement by public user of a cemetery as
a public historic cemetery site establishes “a public character” for it. It then becomes a
cemetery by whomsoever owned which the town is obligated to preserve, care for, and
fence.
40. The Town itself must have concluded long ago that these cemeteries had acquired “a
public character” through public user. The town recognized that these cemeteries are
reservoirs of the history of the people of the town. That the family burying grounds
which had been identified by the Town Historian in 1937 were determined by the town
itself to be cultural treasures worth preserving is indicated by the following item that
appeared in the Brookhaven hamlet column of the Patchogue Advance in September of
that year:

“The annual cleaning of brush from the graveyards is being carried out by the state

through the Town highway department. There are 12 of these family

“Bury-grounds” in the community, including South Haven.”

Patchogue Advance, Sept 3, 1937, Brookhaven (hamlet), by Helen M. Ewing:
(The item confuses actions being carried out under New York State Town Law by the

Town with action being carried out by the state itself, but it is clear that it is the Town

highway department that is doing the work to help preserve the burial grounds.)

41. Note that this article, published in 1937, speaks of the annual cleaning. This care of



the cemeteries by the Respondents was not a one-time event. There is also evidence that
the cleaning and fencing of these cemeteries by the town continued for an extended

period of time after 1937.

42. Ten years after the item above appeared in the Patchogue Advance, the Minutes of

the governing body of the South Haven Church contain this entry:

Motion was made seconded and carried that the Church accept a new fence around
the Cemetry [sic] at South Haven if funds are aviable [sic] from the Brookhaven
Town.
South Haven Presbyterian Church Minutes, Meeting of the Session (governing body)
of the South Haven Church, Monday evening, August 25", 1947, at 8 p.m.

43. The care and maintenance of these cemeteries by Respondents is evidence of the

Town's adoption of these burial grounds as historic cemeteries of a public nature.

44. On April 15, 1964, the Town of Brookhaven, under the authority of the Supervisor of
the Town, approved payment to Harvey P. Richardson Sr. of Bellport, New York, for
“raking, trimming and hauling away debris from 23 abandoned Town of Brookhaven

cemeteries,” work that was performed in March and April 1964. See Exhibit D.

45. The copy of the official Town of Brookhaven Purchase Order shown in Exhibit D
clearly designates these cemeteries as “abandoned Town of Brookhaven cemeteries.” It is
clear that the Town considered all the cemeteries named in the Purchase Order to be
either cemeteries that belong to the Town or to be cemeteries by whomsoever owned for

which the Town was obligated to provide care.

46. The Town had surely concluded that these cemeteries had become public cemeteries



by escheat or that these cemeteries that had taken on “a public nature” by public user, or,
in any case, that any benefit to any private individual was de minimus compared to the
public benefit of preserving the town’s historic cemeteries.
47. There has been no interruption in the use of these cemeteries by the public since the
town ceased removing the weeds and grass from them. Public user of these historic
cemeteries has continued to the present. There has been no lapse in the use of the
cemeteries of a sufficient length of time (the statutory period required for the public
easement to have been initially created) to have caused the easement to have been
relinquished. Thus the “public nature” of the cemeteries has not been extinguished by the
failure of Respondents to continue to care for them.
48. Even more recently, the Respondents themselves, by their own action, demonstrated
that the Town considers seven of the cemeteries on the Petitioners list to be cemeteries of
"a public character" and thus legally obligated to maintain and preserve these cemeteries.
49. On January 27, 2009, the Town Board of the Town of Brookhaven voted
unanimously to fund preservation work in the following seven cemeteries. See Exhibit E.

1. South Haven Presbyterian Church graveyard

2. Carmans/Miller cemetery

3. David Hawkins cemetery

4. Nathaniel Hawkins cemetery

5. Barteau/Snow cemetery

6. Richard Corwin cemetery

7. Azel Hawkins cemetery



50. Examples of the continued use of these cemeteries by the public include historic tours
during which these burial grounds are featured and the use of these historic cemeteries by
the public schools. The use of the Miller Cemetery, in particular, by the South Country
School District, shows that the public nature of that cemetery has never been
extinguished, despite the fact that the town itself has, in more recent years, ceased caring
for it. It should be noted that the Miller Cemetery contains the grave of Nathaniel Miller,
Jr., (1815-1896), a Supervisor of the Town of Brookhaven. His obituary, published in the
Brooklyn Eagle, noted
The name of Uncle Nat Miller is known to every Suffolk County resident. Mr.
Miller became noted as supervisor of Brookhaven during the rebellion, and he has
since been known as the war supervisor. . .. The deceased held the office of
supervisor from 1862 to 1865. He conducted an economical administration with
the result that Brookhaven was the only town in Suffolk county that paid its own
war debts. He was thoroughly familiar with all the town records, and recently
appeared before the Suffolk county supervisors in favor of repealing the dredge
law relative to the South bay. He was a trustee of the Episcopal church, from

which the funeral was held Christmas eve. ..
Brooklyn Eagle, December 26, 1896

Nathaniel Miller, 1840




That the historic Miller Cemetery has a public nature is an unassailable fact. That it was
cared for by the Town in 1964 is also a fact as shown by the Town’s own Purchase Order
to provide for that cemetery’s care. That it has been enjoyed, and continues to be
enjoyed, by the both the general public and by the public schools as a public historic
cemetery is also a fact. The Miller Cemetery has, by public user over a period of decades
of years, become a public historic cemetery. It is the Town’s legal and moral duty to
preserve, care for, and fence it.

51. It is respectfully submitted that this proceeding is significant because it has
implications beyond the question of the Town’s removal of grass and weeds. It is
important for the cultural coherence of a community to preserve its history and heritage.
The Town has a moral and legal obligation not to turn its back on the history of its
communities and its people.

WHEREFORE, inasmuch as the Petitioners have shown by irrefutable evidence
that all ten cemeteries are cemeteries of “a public nature” and Respondents have
presented no triable issues of fact, a summary determination is appropriate to grant
Petitioners’ motion directing that Brookhaven Town remove the grass and weeds and

preserve, care for, and fence these cemeteries and for other such further relief as the court

deems proper together with costs and disbursements.

: ﬁgina Seltzer, E;qj/
\

Sworn to before me this 25™ day of January 2010
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

----------------------------------------------------------------- X

Application of

FIREPLACE HISTORY CLUB,

and MARTIN VAN LITH, Chairman AFFIDAVIT
Petitioners,

For a Judgment Pursuant Index No. 09-28006

CPLR Article 78
-against-
THE TOWN BOARD OF THE TOWN OF BROOKHAVEN

Respondents

STATE OF NEW YORK)

) ss.;
COUNTY OF SUFFOLK)
MARTIN VAN LITH, being duly sworn, deposes and says:
1. I live on River Lane, Brookhaven Hamlet, Suffolk County. I have lived in this area
for more than 50 years, having graduated from both elementary and high school in
the William Floyd School district, Shirley/Mastic, New York, and was the recipient of
the American Legion Award at graduation. I served in the U.S. Army’s 189" Military
Police Company from March 1966 to March 1968, in Miesau, Germany, where I was
awarded Outstanding Soldier of Month (June 1967) and Outstanding Soldier of the
Quarter (fall 1967). Upon my discharge from the service, I began working at
Brookhaven National Laboratory while simultaneously pursuing my education at
Suffolk County Community College where I earned Associate in Applied Science

degrees in both Social Work and Electrical Technology, with a 4.0 grade point

average. After 34 years as an electronics technician at BNL, I retired in 2002.



2. In 1982, I and my wife Anita Cohen, another long-time area resident, moved to
Brookhaven Hamlet and became involved with the community’s civic associations. In
1985, I was a committee member of the group that successfully lobbied to have
Brookhaven Hamlet designated a Town Historic District, the Fire Place Historic
District. In 1988, I was elected to the board of directors of the Brookhaven Village
Association where, for many of my nine years on the Board, I served as Chair of the
Land Use Committee. In 1996, I was awarded the Dennis Puleston Conservation
Award by the Open Space Council, and, in 1997, I was chosen as the Long Island
Advance’s Man of the Year. In 1998,. I became a founding member and first president
of non-profit Friends of Wertheim National Wildlife Refuge, Inc. The Wertheim Refuge
straddles the lower Carmans River in Shirley and Brookhaven hamlet. In 2002, the
Brookhaven Village Association appointed me as its historian, and, in 2005, a dozen
members from the Brookhaven hamlet community formed the Fire Place History
Club, selecting me as their chair.

3. Because I grew up in a community dating from the Revolutionary War era, I have
long been interested in our local history. During my years as a civic, I met many
people from the Brookhaven hamlet community whose family history here goes back
many generations, some into the 1800s. They showed me where all the pioneering
family cemeteries where located, most unfenced, overgrown and in poor condition,
which began my interest in their historic preservation and heritage conservation. As I
and other volunteers began our research, we met with then Town Historian David
Overton, who took great interest in our work at South Haven Church cemetery and
obtained a headstone for Priest Rose through the Veterans Administration. Overton,
whose office was under the Parks Department, tried to help, but to no avail, by
asking the department to do maintenance. A few volunteers and I started doing
some of the mowing and clearing at a few of the cemeteries, sometimes with the

help of Bellport High School History Club students. In 2006, several members of the



FPHC and I met with our councilwoman, Connie Kepert, and the Town Parks
Commissioner, Brian Pratt, urging them to maintain our historic cemeteries. We were
told that they were coming up with a plan to do so. A year later, 2007, we tried
again, meeting with the new Town Parks Commissioner, Jim LaCarrubba, who told
me to work with Deputy Parks Commissioner Pete Cris to get the maintenance done.
After six months of various excuses for not being able to do the maintenance, Pete
Cris stopped returning my phone calls. At the end of 2008, we threatened to sue the
Town if nothing was done. This resulted in another meeting with Councilwoman
Kepert and the new Deputy Parks Cbmmissioner Carol Bissonette. Bissonette
promised a plan would be forthcoming. In the meantime, in January of 2009, the Fire
Place History Club was award an $11,000 Caithness grant for restoration work on the
eight larger cemeteries in our community. However, by spring of 2009 there was still
no action by the Town on the cemeteries, and we again threatened to sue. On June
3, we gave a tour of five of our unmaintained historic cemeteries to Ms. Bissonette
and District 4 Parks Supervisor Ed Gregory. I explained that the lack of maintenance
is now seriously hampering our stonemason’s ability to do the restoration work, for
which we have received funding from the Town of Brookhaven itself through a
Caithness grant. Again, we received no reply from the Town. We were very reluctant

to file this proceeding but we feel strongly about our American historical heritage and

the need to preserve it for future generations. % Tk y

Martin Van Lith
Sworn to on the 25" day of January 2010
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Regina Seltzer
Notary Public, Stcte of New York
No. 025E4838093
Expires 02 28 /0



Town of Brookhaven

Cemetery Field Survey Results

Town Cemetery Name Location Street Hamlet Ward Notes/Background Info
R o et budabd sl bbb odl o
Woodruff-Robinson possibly 0200 98150 0200 015000
17|Cemetery NW of So. CountryRd, Bellport D-4 owned by TOB
on private property. Owner
18/Col. Wm. Howell Cemetry west of No. Howells Pt. Road Bellport D-4 maintains. See file
20! Bellport Cemetery Academy Lane a5 Bellport D-4 within Inc. Village of Bellport
no of So. Country Rd, west side of
28 Woodland Cemetery Station Road west side Bellport D-4 Station Rd
north side, opposite Bellport no record of burials in O. Shaw's
56 Munsell Graveyard South Country Road Country Club Bellport D-4 record d. 1939
Gl Bellport D-4 See Osborn Shaw's description
Gl Bellport D4 “[Stones moved to Cem. 28
South side of South Country
G<7. Rd. 1939 Near Hoyt Estate Bellport D-4
. |Former Avery private
115 graveyard no longer locateable Blue Point D-5
maintained by Blue Point Cemetery
116/Blue Point Cemetery Blue Point Ave Blue Point D-5 Assn., 93 Middle Rd, BP
on grounds of Wertheim Natl
16 David Hawkins Cemetery south of Montauk Hwy Brookhaven |D-4 Refuge. Permit needed
19/King David Hulse Cemetery |Fire Place Neck Road Brookhaven = [D-4
21/0aklawn Cemetery Arthur Avenue north of Montauk Hwy Brookhaven | D-4 S R
29|Barteau Cemetery Montauk Highway approx. 500 ft. east of Yaphank Ave |Brookhaven |D-4
. ; 2640' s of Beaver Dam Rd/ 691' e of
30/Rose Cemetery Edgar Ave Brookhaven |D-4
r.o.w. on Fireplace Neck e e e R
32 |Miller Cemetery Road 450" east of Fireplace Neck Rd Brookhaven |D-4
ROW between #15 '87_;1“7‘Eﬁépel i V PR
33/ Corwin Cemetery Chapel Ave Ave Brookhaven |D-4
, : 2 south of Montauk Hwy; east of Old s
39 Hawkins Cemetery Stump Rd Brookhaven |D-4
Fireplace Methodist all stones moved to Cem #21 or
51 Cemetery Brookhaven |D-4 Cem #28. See O. Shaw's record
¥ all stones moved to Cem #21, now
52 Rose Private Graveyard Brookhaven |D-4 site of Brookhaven Library
north side, later the Burnet home P stones moved first to Cem. #20,
55| Post private graveyard Beaver Dam Rd place Brookhaven |D-4 then Cem #28
S. Carman/N. Miller Private on Suffolk Co.parkland, southwest AT RN e s
79 |Graveyards of cemetery #4 Brookhaven |D-4 maintained by TOB

Lyst

As of 7/31/09 6:59 AM
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Cemetery Field Survey Results

Town of Brookhaven

Nassakeage Hawkins
114 Private Graveyard

132, Methodist Cemetery
138 Laurel H||I Cemetery

Judge Wm Tangier Smith

15 Cemetery

Former Robinson Private

113 Graveygrd

125?Sell Private Graveyard
'South Haven Presbyterian

4 y Church

42 Davis Cemetery

43 Jonas Davis Cemetery

46.Smithj39dyard Cemeteyy Route}SA :

104 Oak Hill Cemetery

106 Methodist Cemetery

120; Nichols Private Graveyard
137, Bethel Negro Cemetery

142 Quaker Hallock Graveyard

|
40_Tuthill Graveyard
14_Hawkins Cemetery
zz{Yaphank Cemetery )

37 Private Cemetery

Homan/Buckingham

38 Cemetery

47/St. Andrew's Cemetery

Pond Path

‘Northeast Corner Rte 25A &

Main Street
"Christian Ave.

_St. Georges Mano[ -

:Northr Country Road
1/8 mile north former
Shoreham LIRR Station

‘Lotowana Lane
Lotowana Lane

Hollow Rqad .
fChristian Avenue
'Millstream Lane

\Christian Ave & Woodfield

Rd.

_Lubber Street

‘North Country Road )

'Yaphank Middle Island Ro_adfno. of Walters St.

LMain Stujegt

| Main Street
Main Street

48 Presbyterian Cemetery  Main Street

49 Yaphank @aptist-Cemetgry Main Strreetw

133 Suffolk County Alms House Yaphank Avenue

south of the Lutheran Church, east

side of Pond Path

) _‘_Setauket

.Behind Setauket Methodist Church  Setauket
South side, west of Main Street  Setauket

on grounds of manor

‘»!Shirrley

1000' north of small pond former

vHe_atIVe’yr (npw Acker) property

‘soutih of Montauk HWV,

9 o arpane=TRfiL] Husedm

‘east side of Hollow Road

|behind the Stony Brook Community |

Church
‘near Millbrook Dr

" North of monument to former big
b teny Brook By

oak tree

200 ft west of Great Rogk

|west o_f Yaphank Ave. | (sge O.Shaw)iYaphank =k
'south side Main St., east of ‘

Yaphank Ave

N ‘ St. Andrew's Episcopal Church
~ east side of Presbyterian Church

W.Shoreham .

. ‘iShoreham

!South Haven

Stony Brook
~ Stony Brook |

_ Stony Brook _

S_tony _Bl_’OOkV

| Stony Brook
_|Stony Brook |

iWading River |
1 i
) WYaphank i

~ Yaphank

i riYaphank ! }
'Yaphank |
~ Yaphank

'south side Main St., rear of old Fire | ot

Dept
1

_ wLYaphankv

‘Yaphank

e LI

(B

/Stony Brook |

maintained by TOB, some help
from Three Village Historical
~ Society

‘Maintained by church

'Maintained by Bethel Church
-cemetery is enclosed by a locked
fence

stones, not remains moved to
'Wading River. See O. Shaw list. No
file

~ Stones moved to Wading River
Cemetery

 contiguous with #43

~ contiguous with #42

'maintained by TOB, cleanup by
V‘LTVHS, some help from museum

maintained by private cemetery
association

{portion of cemetery maintained by
TOB
 maintained by TOB

| I\'laintained by TOB
‘Stones moved to Cemetery 106

all stones removed to SeaView
‘Cemetery, Mt. Sinai

'Yaphank Cemetery Assn. Box 1,

~Yaphank, NY 11980

i possibly unlocateable, see ﬁle

'maintained by church

~ 'maintained by TOB

I

maintained by TOB

Maintained by Suffolk County

As of 7/31/09 6:59 AM




Town of Brookhaven
Cemetery Field Survey Results

80 Homan Graveyard
|Azel Hawkins Private
81 Graveyard
'Former Ketcham Private
96 Graveyard
G1
G9
G-10.

Refuge

.Stillwoods Road

Near Fireplace Ciééfi

Wertheim Nat'l Wildlife

‘Opposite Methodist Church
1939 Back of Mary Seaman House

400' south of telephone pole # 121

on Montauk Hwy

behind #12 Stillwoods Road

‘monument in Cem. #28, stones

removed, stored, & lost

11939 Qh icérrf)én Lush 'Propiarty

'Southeast of former Tiger-

Corrigan Nursery

‘South side of Beaver Dam

Rd.

'Cemetery Road, west of

7 Mt. Pleasant Cemetery

'Bishop & Robinson Private
85_Graveyard o

105 Old PresbyteriagCemetery |

112 Methodist Cemetery

'Solomon Bishop Private
122 Graveyard

'Former Bishop and Reeve
123 Graveyard

Former Isaac Bishop
124 Private Graveyard

" Former A. Osborn & E.
127 Raynor Private Graveyard

128 Former Duryea Graveyard
135 A.M.E. Zion Cemetery
‘Joseph Ruland Private
87 Graveyard
'Isaac Hammond Private
99 Graveyard
|

'George Lee Private
100 Cemetery

23iTrinity Methodist Cemetery

24?0ld Baptist Cemetery

Montauk Highway

‘Montauk Highway

no longer locateable

no longer locateable

‘Dursthrive

Kaler's Pond

Beachfem Road

 Southside Montauk Hwy
‘West of Railroad Ave. North
~of Montauk Hwy

_300' eastﬂoerott Rd.

Montauk Highway

* rear of St. John's RC Church - see
_ﬁle in Historlan's office

south of Montauk Hwy

se of churqh

1500 N. Montauk Hwy 200' W Bank

St.

Stones removed to Babylon

B_ehind A. M. E. Zion Church

‘entrance on east side of #22 Durst

‘North Coleman Road

‘Mark Tree Road

‘Drive
enter through elementary school

parking lot

located rear of barkingvlot for 3

story office building, just north of
Rte 25

‘north of 25, next to Methodist

Old Middle Country Road

Old Middle Country Road

Church

\north of 25, across from Methodist |
'Church

~ 'Brookhaven

Center

Brookhaverr)r »
| Brookhaven
Brookhaven

T'Broo'kh}fvén '
Bronknaen

Brookhaven

Brookhaven
'Center '
'Moriches

Center
‘Moriches
Center
|Moriches

'Moriches
|Center
|Moriches
'Center
Moriches

| Center

Moriches
Center
'Moriches
Center
'Moriches
|Center

Moriches

|Centereach |
|Centereach
i i

| Centereac_h

1}
|
{Coram

|Coram

D-4

D-4

D-4

D-4
'D-4
i

D-4

D-6

D-6

D-6
D-G -
D6
D-6

D-6

D-6

D-5

{D-5

D-5

No maintainance required by John
Deitz of Brookhaven

maintained by TOB; contact info @
Historian's Office

"' maintaineed by Mount Pleasant
Cemetery Assn.
originally town cemetery -
maintanance unknown

~ aka Beachfern Cemetery,

maintained by TOB

unknown re: maintainance

Stones moved to Cem. #7

Stones removed; see Osborn Shaw
record

'maintained by TOB

maintained by TOB, some help
'from Centereach Cemetery Assn.

‘maintained by TOB

iaka Coram Village Cemetery

As of 7/31/09 6:59 AM




